TABLE OF CONTENTS 


A. ENVIRONMENTAL TOBACCO SMOKE 

Environmental Tobacco Smoke. Al 

- Legislative History... .... .. A7 

- Workplace Smoking Restrictions... A10 

- Workplace Discrimination.... A14 

- Restaurant Smoking Restrictions... A17 

- Litigation History. A19 

State Smoking Restriction Summary. A20 

- Bibliography -- ETS..... A21 

Bibliography -- Smoking Restrictions. A25 

B. CIGARETTE EXCISE TAXES 

Cigarette Excise Taxes -- Executive Summary.. B1 

- Tax Burden. ....... B2 

Federal, State, and Local Cigarette Taxes.... B4 
Tax Increases Compared to Price Increases.... B5 

- Regressivity..... B6 

Job Loss..... ..... B8 

State Revenue Effect..... BIO 

Federal Excise Tax Increases.... B18 

Tax Reform Benefits Lost. B19 

- Ad Valorem Excise Taxation.. B20 

Indexation... B23 

Earmarking...... B25 

Social Engineering. B28 

State Excise Tax Summary...... B32 

National Weighted Average Tax Rate. B33 

State Cigarette Excise Tax History. B34 

Bibliography -- Excise Taxes. B37 

C. ADVERTISING 

Smoking and Youth.... Cl 

Incidence VS. Expenditures...... C5 

Advertising and Promotion........ C6 

Advertising Expenditures and Cigarette Use... C8 
Advertising and Product Innovation.. C14 

- Cigarette Vending Machines.. ... C15 

Sampling Bans..... ... C21 

Niche Marketing..... ... C32 

Couponing...... ...... C36 

Advertising Deductibility. ... ... ... C38 

Bibliography -- Advertising.. ... C41 

2023915134 

D. SCIENCE & ENVIRONMENTAL ISSUES ** 

Solid Waste/Packaging Legislation..... .. D1 

Proposition 65 -- Toxic Enforcement Act...... D3 

Smoking Cited as Cause on Death Certificate.. D5 
Science Fraud........ .. D9 

Source: https://www.industrydocuments.ucsf.edu/docs/qhblOOOO 








































E. SOCIAL ISSUES 


Social/Health-Care Costs.. El 

Social Acceptability.... E5 

- Addiction....... E7 

Bibliography -- Social Costs. E12 

F. LIABILITY 

Fire-Safe Cigarette Legislation. FI 

Cigarette Testing and Liability Act. F6 

Cigarette Manufacturer Liability. F9 

Warning Labels. Fll 

G. REGULATORY ISSUES 

- Tobacco Regulation.. G1 

- Tobacco Price Support.... G8 

Tobacco and International Trade. G10 


H. APPENDICES 

A. Companies with No-Smoking Policies 

B. Employment and Revenue Effects of an Increase 

in the Federal Excise Tax on Cigarettes, By State 


to 

o 

to 

CO 

CD 

H 

v\ 

co 

Cfl 


Source: https://www.industrydocuments.ucsf.edu/docs/qhblOOOO 


















ENVIRONMENTAL 
TOBACCO SMOKE 


% ____ 

2023915136 


Source: https://www.industrydocuments.ucsf.edu/docs/qhblOOOO 



raviRQMEyrAL tobacod smcke 0/90) 


STATUS 

Environmental Tobacco Smoke (EES) (a.k.a. "passive smoking," 
"second-hand smoke," "sidestream smoke" and "involuntary smoking") has 
been a legislative issue since 1975, when eight states enacted 
restrictions on smoking in public places other than elevators. These 
early smoking restrictions were motivated primarily by annoyance 
claims, rather than by the issue of chronic disease. However, the 
anti-smokers and media attention given to the alleged effects of ETS 
on health have since played a role in motivating 44 states, over 600 
localities, and hundreds of businesses to restrict smoking in the 
workplace and other public places. 

On the federal level, several smoking restrictions have been 
implemented. For example, in October 1989 Congress expanded and 
extended a two-year, two-hour airline smoking ban to include all 
flights of six hours or less, essentially banning smoking on all 
scheduled flights within the domestic United States. In 1987, the 
General Services Administration imposed restrictions on its 890,000 
employees in 6,800 government buildings. In May 1987, the Department 
of Health and Human Services banned smoking in the buildings its 
120,000 employees occupy. 


-Al- 
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SQMBRY ARGCMENTS 


A review of the scientific literature on EES indicates that it has 
NOT been conclusively associated with chronic disease. Most of the 
studies alleging an EES/Nonsmoker health risk have been criticized for 
three fundamental flaws: 1) selection bias: the use of inaccurate, 
unverifiable information from research participants; 2) 
misclassification of variables, such as diet and occupation, which are 
present and unaccounted for in a number of the studies; and 3) failure 
of the studies to use a standard method for measuring exposure to EES. 

I EES: THE SCIENCE 

1. Much Of The Published Data Do Not Sufficiently Support The Notion 
That EES Is Associated With Chronic Disease In Ncnsmckers. More 
than 80 scientists from over 20 countries gathered at the 
International Symposium on Environmental Tobacco Smoke held at 
McGill University in Montreal, Canada on November 3 and 4, 1989. 
Upon review of available data on EDS, including the 1986 Surgeon 
General's Report, the co-organizers of the symposium concluded 
that the-data do not prove EES is associated with health 
effects. Moreover, various presenters concluded that: 

The claim that EES increases the risk of lung cancer 
cannot be supported by the inconsistent data that is 
available. Of the 23 epidemiologic studies dealing 
with EES in relation to lung cancer, 18 reported no 
statistically significant risks. 

"(I]t has not been demonstrated that exposure to EES 
increases the risk of cardiovascular diseas e. 11 Of seven 
studies dealing with EES in relation to heart disease, 

4 shewed no significant risk while oily two showed risk 
levels more than 2.0. (Levels of 2.0 and below are 
considered weak by experts.) 

Hcwever, all the studies failed to control for at 

least one or more important variables such as, "_ 

blood pressure, diet, alcohol consumption, plasma 
cholesterol, body weight, socioeconomic status...’* 
which may contribute to increase risk. 


^’Environmental Tobacco Smoke," Proceedings of the 

International Symposium at McGill University, 1989. p. 375. 

2 

Ibid , p. 100. 

3 Ibid , pp. 139-142. 

4 Ibid , p. 152. 
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The risk assessment techniques used in the existing 
EES data are not reliable, and inferences drawn from 
then would be based on incorrect assumptions and 
i n adequate data. Pea: example, the National Research 
Council (1986) report on EES and lung cancer based 
their conclusions on a combination of studies from 
Europe, Asia, and North America which had extensive 
cross-cultural differences. The comparability of these 
studies is not possible. It creates an inaccurate 
a s sessmen t of risk, due to "social andgdesnographic" 
differences between these populations. 

EES is not synonymous with indoor air pollution - 
improper ventilation along with various other 
non-tobacco sources are the leading causes of 
complaints. Only "about 3 percent" of indoor air 
quality complaints in "sick buildings" are 
attributable to EES. 

2. EES Has Not Been Scientifically Proven To Be A Risk Factor In The 
Wo rkpl ace. On September l, 1989, the Occupational Safety and 
Health Administration (CSHA) denied a petition by the Action on 
Smoking and Health (ASH) to ban or restrict smoking in the 
workplace, saying the available data, "... do not definitively 
establish a "grave danger" from environmental tobacco smoke (EES) 
at current workplace exposure levels." B 

3. EES As A Risk Factor For Cervical Cancer Is np^npH Premature. 
...the classification of passive smote exposure as a risk factor 
for cervical cancer seems premature." In 1989, physicians with 
the American Health Foundation released this statement following 
their review of a report by Dr. Martha Slattery, MEH University 
of Utah, entitled "Cigarette Smoking and Exposure to Passive 
Smote are Risk Factors for Cervical Cancer." 


5_ . . 

Ibid , p. 301. 
6 Ibid . p. 295. 
7 Ibid , p. 333. 


8 "ASH Drops Suit On EES Rule; CSHA To Study Workplace Ban," 
Indoor Air Pollution News . September, 1989. 

9 

"Exposure to Cigarette Smoke and Cervical Cancer," Journal of 
the American Medical Association . July 28, 1989. 
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4. 


Exposure To EES And An Increase In Hie Risk Of Lung Cancer Has 
Not Been Scientifically Proven. Neither the reports of the 
National Academy of Sciences (NAS) nor the Surgeon General 
de m o n strate avalid relationship between chronic exposure to EIS 
and an increased incidence of lung cancer. 'The lung cancer 
studies published since these reviews have the same limitations 
as the previous studies, and little has been published since 
1986 that adequately.addresses the issues of exposure and 
misclassif icaticn." Surveying virtually the same epidemiologic 

evidence considered by NAS and the Surgeon General, the 
International Agency far Research on Cancer of the World Health 
Organization (MD) concluded that the available epidemiological 
evidence is inconsistent, allowing for the possibility of no 
increased risk . 

5. Exposure To EES Is Insignificant. A 1987 EES study in Dallas by 
the International Technology Corporation concluded that to be 
exposed to the equivalent of one cigarette, a person must spend: 

-264 consecutive hours (11 full days) in an office 
building; 

-398 consecutive hours (16-1/2 full days) in a restaurant; 
-224 co n secutive hours (9-3/3 full days) in the 
nonsmoking section of a ccmnercial airliner. 

6. Whether EES Has Any Health Effect Ch Ncnsmokers Remains An 
Open Question. As early as 1983 and 1984, 65 internationally 
known physicians and scientists met three times to address the 
health effects of passive smoking. They stated: 

March 1983 - Co-organizers of an international conference on 
EIS at the University of Geneva concluded: "An overall 
evaluation based upon available scientific data leads to the 


Holcomb, C. Larry, Eh.D. "Response To: An Estimate of Adult 
Mortality in the United States from Passive Smoking. 
Environment International, 14: 249-265," January 20, 1989. 

^"Environmental Carcinogens Methods of Analysis and Exposure 
Measurement," The World Health Organization, 1987. 

12 

"Environmental Tobacco Smoke Survey," International Technology 
Corporation, August 4, 1987. 

13 

International Technology Corporation, June 1986. 
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conclusion that an increased risk [of lung cancer] for 
ncnsmokers from [environmental tobacco smoke] exposure has 
not been established. 11 

1983 - The National Institutes of Health determined that 
the possible health effect of EIS on the respiratory 
system 'Varies from negligible to quite small." 

April 1984 - Co-organizers at a workshop in Vienna, Austria, 
concluded: "Should lawmakers wish to take legislative 
measures with regard to passive smoking, they will, for the 
present, not be able to base their efforts on a demonstrated 
health hazard from passive smoking." 


n. EES: INDOCR AIR QUALITY 


1. I npro per Ventilation Rates, Not Stacking, Are The Major Factors 
Of Passenger And Crew Discomfort Aboard Aircrafts. According to 
a 1989 Department of Transportation (DOT) study, increased 
ventilation could bring CO- closer to specified guidelines. 

"Such an approach, or increased ventilation, could also reduce 
levels of other potentially hazardous chemicals, such as volatile 
organic compounds that were not measured during this study." 


14 

Rylander, R., (ed.), Environmental Tnbacoo Smoke Effects on the 
Nongmnkp>r: Report From A Workshop. Scand Journal of 
Rp^niratorv Disorders . Suppl., 133(65), 1984. 

15 U .S. Department of Health and Human Services, Public Health 

Service, National Institutes of Health, "Report of Workshop 
on Respiratory Effects of Involuntary Smoke Exposure: 
Epidemiologic Studies, May 1-3, 1983," December 1983. 

16 Valerrtin, H. and E. Wynder, "Health Danger Through Passive 
Smoking Not Proven: Physicians View on Passive Smoking," 
(Press release for Synposium on "Passive Smoking from a 
Medical Point of View," April 9-12, 1984, Vienna, Austria). 

17 

Nagda, N.L., et al., "Airliner Cabin Environment: Contaminant 
Measurements, Health Risks, And Mitigation Options," GEOMET 
Technologies, Inc., December 1989. p. 10-9. 
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Carponents of EES were determined by the study to be minimal in 
areas bordering smoking sections and virtually nonexistent in 
nonsmoking sections of aircrafts. 

2. There Is No Conclusive Evidence To Prove That Federal Employees 
Vho Do Not Smoke, Should Be Eligible Far Hazardous Duty Pay If 
They Are Exposed To EES. The Federal Service Inpasse Panel 
rejected a union proposed, which would have h«Hp non-smoking 
federal employees eligible for hazardous duty pay for being 
exposed to EES. On August 16, 1989, the impasse ruled in favor 
of a more reasonable solution which would designate certain areas 
for smoking, accomodating smokers and nonsmekers alike. 

3. Prohibiting Smoking Does Not Reduce The Symptoms Of 
Sick-Building syndrome. A 1987 report written by Theodore D. 
Sterling, Fh.D., Canadian professor of environmental issues , 
stated "...prohibition of smoking has not been shown to have 
ary measurable effect on either indoor air quality or 
associated^ealth and comfort symptoms of sick building 
syndrome." 

4. Only 2 Percent Of Reported Indoor Air complaints Are Linked To 
Smoking. In 1987, the federal government's National Institute 
Of Occupational Safety and Health (NIOSH) inspected 356 
bui ldin gs for indoor air complaints, and reported nearly 50 
percent of complaints were caused by inadequate ventilation. 

5. The Presence Of EES Is Really A gynptan Of A Larger Problem: 

That Of Poor Indoor Air Quality In General, Also Shown As 
Sick —B u ildin g Syndrome. Mary invisible, noxious substances are 
trapped indoors by poor ventilation, among them, ozone, 
asbestos, fiber glass, bacteria, fungi, carbon monoxide, and 
for m al d ehyde. Since EES is visible, it is assumed to be the 
sole culprit. Moreover, banning smoking has not been shown to 
have any measurable effect on indoor air quality. 


18_ .. 

Ibid , p. xxin. 

19 

"Exposure to Smoking Not 'Hazardous Duty'," Federal Service 
Impasse Panel Newsletter . September 1989. 

20 

Sterling, T. D., et al., "Environmental Tobacco Smoke And 
Indoor Air Quality In Modem Office Work Environments," 
Journal of Occupational Medicine . January 1987. 

21 Melius, James, M.D. et al. "Indoor Air Quality—The NIOSH 
Experience," 1984. p. 17. 
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A BRIEF LEGISLATIVE HISTORY OF ETS (3/90) 

The Health Consequences of Involuntary Smoking: A Report of the 
Surgeon General , issued in 1986, is the first report of the Surgeon 
General "that identifies a chronic disease risk resulting from^ 
exposure to tobacco smoke for individuals other than smokers.” As 
early as the 1970's, however, concerns over ETS were used to justify 
government-imposed smoking restrictions. 

The scope of such restrictions, narrow at first, has broadened 
over the years. States and an increasing number of localities have 
moved from regulating smoking in public conveyances and other common 
areas to restricting smoking in the private workplace and restaurants, 
to outright bans on smoking. Activity in the states appears to have 
peaked in 1989, while local activity peaked in 1987. 

TABLE 1 - TOTAL NUMBER OF SMOKING RESTRICTION BILLS 



"The Health Consequences of Involuntary Smoking: A Report of 
the Surgeon General,” ID.S. Department of Health and Hitman 
Services, 1986. p- ix. 
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Table 1 shows that from 1979 to 1989, the number of smoking 
restriction bills introduced in the states increased by 69%. Between 
1988 and 1989, the rate of bills introduced increased by 2%. The rate of 
approval for these bills increased from 7% to 17% between 1979 and 1989. 
Between 1988 and 1989, the rate of approval increased from 10% to 17%. 

The figures for bills introduced in the localities from 1979 to 
1987 reflect a sharp increase of 419%, while the number fell from 1988 
to 1989 by 45%. The approval rate increased from 40% in 1979 to 63% in 
1989. 


TABLE 2 - BREAKDOWN BY BILL SUBCATEGORIES 



Priv Wk. PI. 

Govt Wk. PI. 

Rest. 

Public PI. * 

STATE 

Intr. 

Appr. 

Intr. 

Appr. 

Intr. 

Appr. 

Intr. 

Appr. 

1985 

36 

3 

39 

7 

43 

4 

165 

19 

1986 

52 

3 

58 

6 

55 

2 

179 

10 

1987 

58 

3 

66 

10 

68 

6 

210 

27 

1988 

58 

4 

55 

4 

58 

2 

116 

9 

1989 

49 

4 

54 

7 

63 

6 

88 

13 










LOCAL 

Intr. 

Appr. 

Intr. 

Appr. 

Intr. 

Appr. 

Intr. 

Appr. 

1985 

91 

52 

120 

67 

118 

68 

379 

205 

1986 

112 

56 

155 

86 

155 

80 

459 

261 

1987 

133 

70 

200 

115 

169 

88 

524 

295 

1988 

112 

49 

174 

84 

141 

63 

201 

99 

1989 

61 

33 

107 

70 

76 

46 

89 

51 


* Public Places include commercial establishments, publicly owned 
buildings, outdoor areas, and other public areas. 

Source: The Tobacco Institute 

to 

o 

Table 2 shows that for each category, the number of state bills approved 
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At the local level, the number of bills Introduced and approved have 
continued to decrease since 1987. The number of approved bills are at 
their lowest level since 1985, in every category except for Government 
Work Place. 


FEDERAL EFFORTS ON SMOKING RESTRICTIONS 

Three smoking restrictions have passed at the federal level: 


- Congress passed the Department of Transportation bill HR3015 J 

which includes a provision that permanently expands and extends,' 
the previous two-year, two-hour airline smoking ban to include V 
virtually all domestic flights. The bill went into effect on ( 
February 25, 1990. J) 

- In 1988, the Appropriations Committee directed Amtrak to survey 
their passengers concerning smoking and report back to the committee 
by 3/1/89. The results showed that some 80 percent of the non¬ 
smoking passengers surveyed rated the availability of nonsmoking 
areas as good or excellent. 

- The Durbin amendment (a two-hour airline smoking ban) and the 
Mrazek amendment (a Long Island Railroad smoking ban) to the 
transportation appropriations bill (HRJ395) became law when 
Congress passed the 1987 continuing resolution (12/22/87). 
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grams 

Currently, twenty-eight states and approximately 285 localities have 
enacted laws governing smoking in the workplace. According to the 
Administrative Management Society's 1988 survey of companies varying 
in employee size (1 - 10,000 plus), an average 60% of those surveyed 
had an official smoking policy. 

2 

Among private businesses a 1987 Bureau of National Affairs Survey 
indicated: 

- 54% of the 623 employers surveyed reported having a workplace 
smoking policy; 

- 21% were considering such a policy; 

- 12% had banned till smoking at the workplace; 

- 51% had banned smoking in all open areas; 

- 33% had banned smoking in all private offices; 

- 5% of the companies allowed preference to be given to hiring 
nonsmokers, and 1% hired only nonsmokers 


Over 200 pieces of legislation are annually considered by states and 
localities to restrict smoking in the workplace. In the states, about 
89% are rejected and the few that pass generally require businesses to 
have a policy—any policy—on smoking. In the localities, about 61% of 
the legislation passes, and it is often much more stringent than the 
state proposals. 


*"1988 AMS Smoking Policies Survey", Administrative Management 
Society Foundation, 1988. 

2 

"Where There's Smoke: Problems and Policies Concerning Smoking 
in the Workplace," Bureau of National Affairs, 1987. pp. 
18-24. 
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StMffiRY ARGCMBTCS 


Restricting smoking in the workplace is bad public policy and bad 
business policy. 

1. Restrictions May Lead To Job Discrimination. Smoking is most 

often restricted in open areas where clerical workers 
(usually women and minorities) are employed, while 
managerial personnel in private offioes are exempt. 

2. lower Employee Norale And Increased Dissension Result From 

Restrictions. By focusing attention on smoking, such 
restrictions create tensions and conflicts. Often conflicts, 
which are ostensibly smoking- related, are in fact 
manifestations of more profound interpersonal problems. 
Policies targeted on smoking treat a symptom of the deeper 
problem, not the problem itself. 

3. Restrictions In The Workplace Interfere With Labor-Management 

Relations. Working conditions have long been an issue 
subject to labor-management negotiations in the same way as 
wages, hours, and benefits are. Arbitrary smoking rules, 
whether inposed by government or a distant corporate head¬ 
quarters, disrupt the long-established freedom of labor to 
settle issues in the normal course of contract negotiation. 

4. Restrictions Interpose The Employer As A Policeman Between 

Employees And Between unions And Their Membership. An 
employer should concentrate on providing a good-quality 
product or service in an efficient manner with an eye on the 
marketplace. Forcing management to enforce smoking rules 
interferes with these goals and weakens our economic system. 

5. Restrictions Usurp The Traditional Role Of unfettered 

Business Decision-Making In The Free Marketplace. 

Businesses are best able to determine the smoking policies 
that suit smoking and nonsmoking employees and customers 
without government interference. According to an October 
1989, survey on smoking issues by the Tobacco Institute, of 
the 1,500 adults questioned, 66% "support the 'middle' 
position of having employers and employees 'decide when and 
where smoking is permitted'." 


^"October Survey on Smoking Issues," Frederick/Schneiders, Inc., 
November 16, 1989. 

) 
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7. 


Restrictions May Inpose Significant Costs And Inefficiencies 
C*i Employers. In attempting to comply with seme workplace 
smoking laws, employers may be forced to remodel work areas 
and relocate personnel. Such structural changes can mean 
significant expenditures, while relocating employees away 
from the rest of their work group increases inefficiency and 
decreases morale. > 

8. Restrictions Reportedly Do Not Reduce Costs Or Increase 

Productivity. In 1989, the National Chamber Foundation of 
the U.S. Chamber of Commerce released a study, 

"Determinants of Enployee Absenteeism", which analyzed 
absenteeism related to lifestyle variables. The study 
concluded that smoking proved to have no significant effect 
on absenteeism. Moreover, a 1987 Bureau of National 
Affairs (ENA) Survey stated that only 5% of the respondents 
reported financial savings fran banning smoking, 3% reported 
a decrease in productivity after inplementing a smoking 
policy, and the vast majority, 89%, reported no effect. 

9. Restr i ctions Overlook Many Inpartant Issues. In their 

efforts to offer at least one kind of health promotion 
activity for employees, firms may be diverting funds away 
fran more pressing health concerns such as the prevention of 
occupational hazards. According to Charles Lsvenstein, a 
professor of work environment policy at the University of 
Lcwell, "One form of [industry] resistance to regulation has 
been to redefine health issues as problems of individual 
behavior rather than environmental hazard or corporate 
economic activity." Other worker safety issues such as 
injury prevention, and exposure to toxic substances are 
often ignored because prevention of these hazards is of 
substantial cost to industry. 

A survey by the Washington Legal Foundation (11/3/88) 
indicated that only 2% of human resource managers cite 
smoking as an area of concern, and placed their concerns 
such as morale, quality, and recruitment at the top of the 
list. 


Bonilla, Carlos E. , "Determinants of Employee Absenteeism', 
National Chamber Foundation, June 1989. 

"*"Toxic Materials News," February 1, 1989. 

k"A Survey of Personnel Policies in the Workplace," 
Washington Legal Foundation, November 1988. 
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10 . 


Restrictions Are Not Based On Compelling Scientific Evidence. 
The Occupational Safety and Health Administration denied a 
petition submitted by ASH to restrict smoking in the 
workplace stating "...data do not definitely establish a 
'grave danger' from environmental tobacco smoke (ETS) at 
current workplace exposure levels." OSHA also stated that 
ASH did not meet, "...the ^tringent statutory criteria for 
issuance [of a standard]." 


7"ASH Drops Suit On ETS Rule; OSHA To Study Workplace Ban," 
Indoor Air Pollution News . September, 1989. 
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DISCRIMDggqRY HIRING HRACTICES (3/90) 


STATUS 

To date, only f our s tates have adopted laws permitting employers to 
discriminate a gainst smok ers i n their hiring policies. The most 
recentstate smoker discrimination legislation which concerns police 
and firefighters, was adopted in Kansas in 1989. Also adopted in 
1989, was legislation in Florida requiring new firefighters to have 
been non-users of tobaccxratTleast one year before hiring. The 
Massachusetts State Legislature adopted legislation requiring all 
public safety personnel hired after 1/1/88 to be nonsmokers. In 
1986, an executive order was issued by the Governor of North Dakota 
approving the Department of Health's hiring policy, giving 
preference to nonsmokers for departmental jobs. In other states, 
anti-smoker proposals are still pending (California, Connecticut, 
and Minnesota). 

To date, 74 discriminatory hiring proposals have surfaced in 
localities around the country. Fifty-four policies^bave been 
adopted while twenty were defeated. Many were ^initiated by 
administrative policies, while others were approved through the 
adoption of local ordinances. These policies either require future 
employees to be nonsmokers or promote preferential hiring of 
nonsmokers. In 1977, Alexandria, Virginia, became the first 
locality to implement a policy requiring newly hired police officers 
to be nonsmokers. 


ANTI-DISCRIMINATORy EMPLOYMENT POIJCTFS 

Approximately 25 bills concerning employment and hiring practices 
have been considered in 16 states. In 1989, two pieces of 
legislation protecting smokers rights' were adopted at the state 
level. The Oregon legislature approved a provision prohibiting 
employers from requiring employees to refrain from smoking 
off-the-job. Virginia adopted a bill which prohibits governments 
from requiring applicants or employees fran smoking or using tobacco 
outside the workplace. 

In a 1989 analysis of legislation, the Tobacco Merchants Association 
(TMA) found that a large percentage of smokers rights' bills that 
were introduced became law. While such bills accounted for only 
4.5% of 1989 tobacco legislation introduced, they accounted for 
10.6% of all enacted bills. The number of proposed bills to prohibit 
discrimination against an employee because of smoking/nonsmoJcing 
preferences, outnumbers discriminatory bills by more than two to 
one. 


) 


1 Legislative Bulletin, 
January 25, 1990. 


Tobacco Merchants Association, 
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LEGAL BATTLES 


As of May 1, 1988, 25 court and arbitration cases throughout the 
United States involved smoker discrimination in the workplace. One 
had an outcome in favor of the employer, while 9 favored smoking 
employees. Over half of the cases that favored smokers occurred 
before 1985. The other 15 cases were either settled out of court or 
are still pending. 


) 


2 


The Bureau of National Affairs, ENA PLUS Division, 1988. 


) 
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SUMMARY ARGUMENTS 


1. Americans Clearly Believe In Brplcyee Privacy. According to a 

national poll released January 9, 1990 by the National 
Consumers League, an overwhelming majority of adults surveyed 
said that the boss has no right and no business asking 
questions about the private lives of job applicants; basing 
hiring and firing on what employees do cn_their own time; or 
attempting to change employee lifestyles. It was found that: 

- 74% said an employer has no right to ask employees if 
they smoke off the job? 

- 76% felt the employer has no right to refuse to hire a 
smoker. 

- 74% felt the employer has no right to require an 
employee or job applicant to quit smoking. 

2. legal, Avocational Activities unrelated To Job Performance Are 

An Individual's Business And Need To Remain Protected From 
Employer Intrusion. By hiring only smokers, employers 
encourage intolerance, prejudice, and small-mindedness, and 
help pave the way for even more intrusive invasions into the 
private lives of employees. 

3. me Decision Not To Hire Smokers Is Discriminatory, me 

Commissioner of the Minnesota [Department of Human Rights, 
Stephen W. Cooper, stated that an att e mp t by DCA Inc. of 
Minnetonka not to hire smokers was ".. .an illegal 
discriminatory practice to deny employment or terminate ary 
person solely because of a disability or perceived 
disability." 4 

4. Only Reasonable Risk Or lack Of Qualifications Directly Relating 

To Job Performance Should Be Grounds For Employee Dismissal. 
me intrusion into people's behavior away from the workplace 
and in matters unrelated to work is not based upon any job 
necessity, me burden of proof also must be on the employer. 


3 

"Whose Business Is It Anyway?," National Consumers League, 
Released by the ICR Research Group, January 9, 1990. 

4 

"Employer's Policy That It Will Not Hire Anyone Who Smokes 
Violates Minnesota Human Rights Act," NEWS from the 
Minnesota Department of Human Rights, June 1, 1988. 
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RESTAURANT SM2KTNG REglRICTICNS (3/901 


STATUS 

Current ly , 24 states and more th an 300 localis es have-enacted 
laws to restrict smoking In restaurahts. In l9897 76 local restaurant 
smoking restriction bills were introduced, of which 46 (61%) passed. 
In the states, 6 of 63 bills introduced in 1989 passed (almost 10%). 


CTMETOS 

In general, the Gallup survey illustrates that, for most people, 
smoking is not of primary importance when dining out. The quality of 
food and service are. Also, most people are content with current 
arrangements since they don't feel compelled to seek out no-smoking 
sections. 

Two important survey results need to be highlighted: 

1) Many more people than just those who smoke have no preference 
between sections, suggesting that the scope of government 
legislation is cut of proportion to most people's perception of 
the situation. 

2) The Beverlv Hills Experience — The survey also suggests that 
severe restrictions will be bad for business. Reality has already 
borne this out: when Beverly Hills, California, banned smoking in 
its restaurants, business declined by 12 to 30 percent (inplying 
a $3 million/year loss in business), workers were laid off, and 
proprietors had trouble enforcing the law. Finally, the city had 
to redraft the law to allow for smoking in restaurants. 

A study conducted by independent scientists concluded that it 
would take a marathon eating session of 16-and-a-half days, or more 
than 400 continuous hours, for a diner in a typical restaurant to be 
exposed to the nicotine "equivalent" of one cigarette. 


lM Gpen Door To Hospitality: Accomodating Smokers and 
Nonsmokers," Tobacco Institute, 1988. 


2 Ibid. 

^"Environmental Tobacco Smoke Survey," International 
Technology Corporation, August 4, 1987. 
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SOMAFY ARGUMENTS 


1. By Restricting Smoking In Restaurants, Businesses Will Not 

Only Lose Hie Business Of Stackers, But Hiat Of Those In 
Hie Company Of Smokers. 

2. Loss Of Business In Hie Private Sector Results In Decreased 

Tax Revenues For Government. If business suffers as a 
result of increased public smoking regulation, so will 
government. lower business revenues, the possibility of 
business failure, and subsequent declines in employment 
will reduce the taxable incane base and increase 
unemployment capensaticn payments. 

3. Respect, Tolerance, And Accomodation Mist Remain Hie 

Business Of People, Not Govemnent. 

4. Legislating Behavior Hiat Merely Annoys Seine People Wbs 

Never Meant To Be Hie Business Of Government. 

5. Hie Answer To Hie Riblic Smoking Issue Lies In Mutual 

Courtesy On Hie Part Of Stackers And Ncnsmckers. 

6. Restaurant Smoking Restriction Proposals Smack Of Elitism. 

lower incane groups tend to smoke in higher proportions 
than the more affluent. Therefore, members of this income 
group have a greater chance of being fined or arrested for 
violating this measure. 

7. Restaurant CWners And Managers can Best Determine Hie 

Smoking Policy Hiat Suits Their Clientele Without Hie 
Interference Of Government. Indeed, marketplace economics 
makes the successful aecctnmodation of all patrons a 
business imperative regardless of government intrusion. 
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WCRKPtACE SMJKDjS RESIRICTICN5: UnGATICW fflSIOSf (3/90) 


I V 

'i ' 


i) 



1. Mo6t courts have struck dcwn arguments that a tobacco 

smoke-free environment is guaranteed by provisions of the 
U.S. Constitution. 


2. The f’eder?d J>3ajpatiavd,-5afe^and.I^alt^^j^has_b^!n 
cited,as,a basis-f or restrlcti m--CTnddjog^in-the-^ri^l.age, 
in, that the Act requires agencies to "provide safe and 
healthful places andccn^ticns ofje^loj®ent," tut the 
court held the Act does not create a private right of 
action to individual employee plaintiffs seeking 
smoke-free workplaces. (Federal Enployees for Non-Smokers' 
Rights vs. U.S., 1978) 

3. The argument that c annon law entitles a nonsmoking 
employee to a tobacco smoke-free workplace has also been 
rejected, in a 1983 decision, Gordon vs. Raven Systems & 
Research Inc. Ihe District of Columbia Court of Appeals 
decision stated, "[T]he cam i o n law does not impose upon 
an employer the duty or burden to conform his workplace to 
the particular needs or sensitivities of an individual 
employee." 

4. Also in 1983, in Commonwealth of Pennsylvania vs. 
Pennsylvania labor Relations Board, the court ruled that 
an employer cannot impose smoking restrictions 
unilaterally when a collective bargaining agreement is in 
effect. 


5. In 1975, Gasper nonsmoking enployees sued those who 

managed the superdcme to prohibit smoking during public 
events (Gasper v. Louisiana Stadium and Exposition 
District). The court found "the state's permissive 
attitude ... adequately preserves the delicate balance of 
individual rights without yielding to the temptation to 
intervene in purely private affairs." 


6. The U.S. Court of Appeals for the Tenth Circuit affirmed 
the dismissal of a complaint alleging that an employer's 
refusal to provide a smoke-free workplace violated a 
plaintiff's First Amendment rights "because the smoke 
interfered with his ability to think." 


Source: Covington and Burling 
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STATE The Tobacco Institute 

SMOKING RESTRICTION LAWS State Activities Divisior 

January 1990 
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BIBLIOGRAPHY OF BALANCED ETS ARTICLES 


Adlkofer, Franz, "The Problems of Passive Smoking," Per Kassenarzt . 

February 3, 1987. 

-- Minimal health risk from passive smoking cannot be proved. 

Amiel, Barbara, "Smoke in Their Eyes," The (UK) Times . March 13, 1987. 

-- Until the harm can be proven, why should we believe it? 

Arundel, A., Sterling, T., and Weinkam, J., "Never-Smoker Lung Cancer 
Risks From Exposure to Particulate Tobacco Smoke," September 16, 

1987. 

-- Study on people who have never smoked before and the level 
of exposure. 

Aviado, Domingo M., "Carbon Monoxide as an Index of Environmental Tobacco 
Smoke Exposure," ETS - Environmental Tobacco Smoke: Report from a 
Workshop on Effects and Exposure Levels . R. Rylander, Y. Peterson, 

M.-C. Snella, eds., Geneva, 1983. 

-- Additional studies necessary to determine effect of carbon 
monoxide. 

Aviado, Domingo M., "Health Issues Relating to 9 Passive' Smoking," 

Smoking and Society. Toward a More Balanced Assessment , Robert 
Tollison, ed., D.C. Heath and Company, Lexington, Massachusetts, 

1986. 

-- "There is no substantial evidence to support the view that exposure 
to environmental tobacco smoke presents a significant health 
hazard to the nonsmoker." 

Bake, Bjorn, "Does Environmental Tobacco Smoke Affect Lung Function?" 

ETS - Environmental Tobacco Smoke: Report from a Workshop on 
Effects and Exposure Levels . R. Rylander, Y. Peterson, M.-C. Snella, 
eds., Geneva, 1983. 

-- If there is an effect, it is minute. 

Berger, Peter L., "Environmental Tobacco Smoke: Ideological Issues and 
Cultural Syndromes," Clearing the Air . D.C. Heath and Company, 

Lexington, Massachusetts, 1988. 

-- The debate over ETS will continue to be part of a larger sociocultura 
conflict. 

Browne, Alfred, "A Haze Over the Smoker", The (UK) Times . March 10, 1988. 

-- Factors for determining harm from ETS must include other dangers 
such as radon. 

Bruce-Briggs, B., "The Health Police Are Blowing Smoke," Fortune . April 
25, 1988. 

-- No real data proves the harmful effects of smoking, 

Bruce-Gardyne, Lord, "Smoke: A Politician's Angle," Clearing the Air . 

D.C. Heath and Company, Lexington, Massachusetts, 1988. 

-- Politicians are subject to countervailing forces in the legislative 
debate over ETS. 
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( ETS i cont. ) 


Buchanan, James M., "Politics and Meddlesome Preferences," Clearing the 
Air . D.C. Heath and Company, Lexington, Massachusetts, 1988. 

•• Politics has become the low-cost means of imposing preferences on 
behavior. 

Crawford, W. Allan, "Complexities in Developing Public Health Programs: 

A Public Health Consultant's View," Clearing the Air . D.C. Heath 
and Company, Lexington, Massachusetts, 1988. 

-- More research is needed on ETS before considering public health 
legislation that would affect millions of people. 

Crawford, W. Allan, "On the Health Effects of Environmental Tobacco 
Smoke," Archives of Environmental Health . January/February 1988. 

-- "A double standard, one in the workplace and another for the 
public, may be evolving for acceptable health risks." 

Dawson, Brennan, "Components of Environmental Tobacco Smoke (ETS) 

Confirmed to be Minimal-Almost Non-existent in Nonsmoking Sections", 
Tobacco Institute . February 12, 1990. 

-- Levels of ETS aboard aircrafts are minimal. 

Duscha, Julius, "Non-smokers Getting to be Rude Pain," Lexington (KY) 
Herald-Leader . June 1, 1987. 

-- Anti's should concern themselves with major air pollution. 

Ecobich, J. Donald, and Wu, M. Joseph, "Environmental Tobacco Smoke, 

Proceedings From The International Symposium At McGill University", 
Lexington Books, Massachusetts, 1990. 

-- ETS is not synonymous with indoor air pollution. 

Evans, Glen, "Stub Out Antisraoking Zealotry", The New York Times , 

May 7, 1988. 

-- Nonsmoking employees would have to spend a lot of time to have 
the smoke from other employees affect them. 

Fairlie, Henry, "Guess What: Even Non-Smokers Will Die," The Richmond 
(VAV News Leader . June 27, 1988. 

-- Everyone will die, but health nuts will have no reason. 

First, Melvin W., "Environmental Tobacco Smoke Measurements: Retrospect 

and Prospect", ETS - Environmental Tobacco Smoke, Report from a. Workshop 
on Effects and Exposure Levels . R. Rylander, Y. Peterson, M.-C. 

Snella, eds., Geneva, 1983. 

-- A need for further research In specific areas of ETS. 

Jarvis, Martin J., and Russell, Michael! A.H.,, "Measurement and Estimation 
of Smoke Dosage to Non-Smokers From Environmental Tobacco Smoke." 

ETS - Environmental Tobacco Smoke: Report from a Workshop on Effects 
and Exposure Levels . R. Rylander, ; Y. Peterson, M.-C. Snella, eds.. 
Geneva, 1983. 

-- Levels of ETS are minimal!., 
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( ETS - cont. ) 


Jenkins, Roger A., and Guerin, Michael R., "Analytical Chemical Methods for 
the Detection of Environmental Tobacco Smoke Constituents," ETS - 
Environmental Tobacco Smoke: Report from a Workshop on Effects and 
Exposure Levels . R. Rylander, Y. Peterson, M.-C, Snella, eds., Geneva, 
1983. 

-- ETS tests must be extremely sophisticated and must not include data 
from non-smoke pollutants. 

Lebowitz, Michael D., "The Effects of Environmental Tobacco Smoke Exposure 
and Gas Stoves on Daily Peak Flow Rates in Asthmatic and Non-Asthmatic 
Families," ETS - Environmenta l Tobacco Smoke: Report from a Workshop on 
Effects and Exposure Levels . R. Rylander, Y. Peterson, M.-C. Snell, 
eds., Geneva, 1983. 

-- The effect of other gases on indoor air pollution. Not enough studies 
on sidestream smoke. 

Lee, P.N., "Passive Smoking and Lung Cancer Association," Human 
Toxicology . 1987: 6, 517-524. 

-- The risks of lung cancer explained by a misclassification of 
smokers and non-smokers. 

Lee, P.N.* Chamberlain, J.; Alderson, M.R., "Relationship of passive 
smoking to risk of lung cancer and other smoking-associated 
diseases," Br. J. Cancer . Macmillan Press Ltd., 1986. 

-- Study showing risk of major diseases associated with 
smoking or passive smoke is minimal. 

Neuborne, Burt, "Prohibitions and Third-Party Costs: A Suggested 

Analysis," Clearing the Air . D.C. Heath and Company, Lexington, 
Massachusetts, 1988. 

-- The issue of public smoking should be settled by compromise, not 
prohibition. 

Pershagen, Goran, "Validity of Questionnaire Data on Smoking and Other 
Exposures, With Special Reference to Environmental Tobacco Smoke," 

ETS - Environmental Tobacco Smoke: Report from a Workshop on Effects 
and Exposure Levels . R. Rylander, Y. Peterson, M.-C. Snella, eds., 

Geneva, 1983. 

-- Questionnaire data on smoking are likely to be inaccurate. 

Powell, Jody, "Dividing Is Not Conquering: A Manager's Perspective on 
Workplace Smoking," Clearing the Air . D.C. Heath and Company, 

Lexington, Massachusetts, 1988. 

-- Poorly circulated air is a health problem whether or not anyone 
smokes. 

Reasor, Mark J., "Scientific Issues Regarding Exposure to Environmental 
Tobacco Smoke and Human Health," Clearing the Air . D.C. Heath and 
Company, Lexington, Massachusetts, 1988. 

-- Further research is needed to satisfy questionable data on ETS. 

RobertsonGray, "Building-Related Illnesses: Tobacco Smoke," Clearing 
the Air , D.C. Heath and Company, Lexington, Massachusetts, 1988. 

-- Banning smoking without addressing poor ventilation is not a 
proper long-term solution. 
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Rondou, Rene, "Environmental Tobacco Smoke - A Smoke Screen for 

Management?" Clearing the Air . D.C. Heath and Company, Lexington, 
Massachusetts, 1988. 

Decision-making power must lie with employees, especially concerning 
personal life-style choices. 

Rylander, Ragnar, "Environmental Tobacco Smoke and Lung Cancer," ETS - 
Environmental Tobacco Smoke, Report from a Workshop on Effects and 
Exposure Levels . R. Rylander, Y. Peterson, M.-C. Snella, eds. Geneva, 
1983. 

There have not been enough studies to prove the link between 
smoking and lung cancer. 

Spicer, John, "Poor Air a Cause of Office Sickness," The OJ1Q Times . 

January 27, 1988. 

-- Office sickness a result of poor ventilation, not smoking. 

Sterling, Theodore D., and Sterling, Elia M., "Investigations on the Effect 
of Regulating Smoking on Levels of Indoor Pollution and on the 
Perception of Health and Comfort of Office Workers," ETS - Environmental 
Tobacco S moke. Report from a Workshop on Effects and Exposure Levels . 

R. Rylander, Y. Peterson, M.-C. Snella, eds., Geneva, 1983. 

-- "Building sickness" studies show practically the same effects 
where smoking is and Is not permitted. 

Tollison, Robert D., "Introduction and Overview" and "Concluding 

Remarks", Clearing the Air . D.C. Heath and Company, Lexington, 
Massachusetts, 1988. 

-- Discussion of social and political aspects of ETS issue. 

Tyrell, Jr., R. Emmett, "Environmental Tobacco Smoke and the Press," 

Clearing the Air . D.C. Heath and Company, Lexington, Massachusetts, 

1988. 

-- The press campaign against environmental tobacco smoke is 
capricious, intolerant, and ignorant. 

Waugh, Auberon, "The Big Lie which Threatens to Clean Up the World," 

The Spectator . March 7, 1987. 

-- The "smoking scare" is based more on puritanism than on medical 
evidence. 

Williams, Walter E., "Cigarettes and Property Rights," Clearing the 
Air, D.C. Heath and Company, Lexington, Massachusetts, 1988. 

-- Government intervention into the ETS issue Invites further govern 
ment intervention into everything. 

Zang, A. Edith, PhD, Wynder, L. Ernst, MD,and Harris, E. Randall, PhD, MD 
"Exposure to Cigarette Smoke and Cervical Cancer” , : Journal of the 
American Medical Association . July 28, 1989. 

-- ETS as cause for cervical cancer is premature information. 
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BIBLIOGRAPHY OF BALANCED SMOKING RESTRICTION ARTICLES 


Allen, Joe, "Smokers Have Rights, Too," Brooklyn Graphic . April 22, 1988. 

-- Whether or not to smoke is a personal choice. 

Baker, Russell, "Smoke in Cambridge," The New York Times Magazine . March 29, 
1987. 

-- What will happen if the anti-smokers take over. 

Baker, Russell, "The Smoker Rebellion," International Herald Tribune . 

March 27, 1987. 

-- Amusing smoking restrictions anecdote. 

Baker, Russell, "Vile as Smoke," The New York Times . January 6, 1988. 

-- Ban dirty talk instead of smoking. 

Ball, Karen, "Workers Poll", The Associated Press . January 9, 1990. 

-- Americans resent employers snooping in their private lives. 

Berger, Peter L., "A Sociological View of the Antismoking Phenomenon,” 
Smoking and Soc iety. Toward a More Balanced Assessment . D.C. Heath 
and Company, Lexington, Massachusetts, 1986. 

-- The sociological effects of the opposite views on the smoking 
issues; average person must take a stand with secondhand 
information as their source. 

Bertelson, Arthur, "When Smoke Clears, What Will Go Next?" St. Louis 
Post Dispatch . April 26, 1988. 

-- What will companies like Northwest do next? 

Bonilla, Carlos E., "Determinants of Employee Absenteeism", A Study bv 
The National Chamber Foundation . Washington, D.C., June, 1989. 

-- There is no statistical evidence to conclude that smoking leads 
to employee absenteeism. 

Brady, James, "Six More Weeks of Freedom Before the No-smoking Rules," 
Crain's New York Business . February 22, 1988. 

-- Ludicrous no-smoking rules in New York City restaurants and bars. 

Brown, Tony, "Smoking Debate Makes all Involved Look a Little Bit Silly", 
Gannett Westchester Newspapers . March 2, 1988. 

-- Concerning the MTA and the LIRR's smoking ban. 

Bruce-Briggs , B. , The War Against Smoking . North American Policy Research, 
October, 1987. 

-- Studies have been done on smoking, which are supported by the 
Surgeon General, but are the studies proven? 

Bryant, M.; Melliger, S.; Orvig, J.; Pool, D.; Perkins, J.; Littrell, B.; 
Graham, J.; Shafer, T.; Kilmer, L.; Furby, T., Technical Report: 

A Survey of che Attitudes of School Personnel Toward Employee Smoking 
Policies . Department of Educational Administration, May 1988. 

-- "And, policies chat are neither too restrictive or too permissive 
find the greatest favor." 
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( Smoking Restrictions- cont. ) 


Bryant, M.; Melliger, S.; Orvig, J.; Pool, D.; Perkins, J.; Littrell, B.; 

Graham, J.; Shafer, T. ; Kilmer, L.; Furby, T. , A Smoke Free Environment 
For Your School? A Guide to Developing and Implementing Smoking Policies 
Teachers' College, UNL. 

-- Smokers make up a large segment of the population, thus a 
middle-of-the-road approach is necessary. 

Buchanan, James M., "Politics and Meddlesome Preferences," Smoking and 

Society. Toward a More Balanced Assessment . Robert Tollison, ed. , D.C. 
Heath and Company, Lexington, Massachusetts, 1986. 

-- Advocating tolerance in restricting others' behavior. 

Cassidy, J.Warren, "Here We Stand," American Rifleman . February, 1988. 

- - A look at too much government control in our lives. 

Cockbum, Alexander, "The Great American Smoke Screen," The Wall Street 
Journal . June 16, 1988. 

-- Health campaign nuts are fascists. 

Coffey, Oscar J. Jr., "Smoking May Not Be Healthy But It's a Personal 
Decision," NCBCC News . December, 1986. 

-- Too much hypocrisy about what is and is not good for you. 

DeLay, Tom, "In Defense Of Smokers Who Fly," The Washington Post . June 25, 
1988. 

-- There are more important complaints than smoke aboard planes. 

Den Uyl, Douglas J., "Smoking, Human Rights, and Civil Liberties," 

Smoking and Society. Toward a More Balanced Assessment . Robert 
Tollison, ed., D.C. Heath and Company, Lexington, Massachusetts, 1986. 

-- "...To ask public authorities to take responsibility for what can 
and should be the responsibility of individuals is always a threat 
to liberty.” 

Des Ruisseaux, Richard, "Smoker Lashes Out at Airline Apartheid," 

The Louisville (KY) Times . Sept. 4, 1985. 

-- Smoking sections on flights are for smokers, not complaining 
non-smokers. 

Dillow, Gordon, "Ear Pollution From Anti-Smoker's Lungs," Los Angeles 
Herald Examiner . November 22, 1985. 

-- A current epidemic of people are intent on forcing total 
strangers to stop smoking. 

Ethridge, Dr. Robert W. and Fox, John C., esq., "Toward a Civil Rights 
Approach to Smoking," American Association for Affirmative Action,, 
Atlanta, Georgia, 1987. 

-- Smoking as a disparity in equal rights; employment. 

Eysenck, Hans J. f "Smoking and Health," Smoking and Society. Toward a 
More Balanced Assessment . D.C. Heath and Company, Lexington, 
Massachusetts, 1986. 

-- "...examines the scientific and statistical credibility of the 
'received view' (or conventional wisdom)' of the impact of smok¬ 
ing on health." . 
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( Smoking, Restrictions - cont. ) 


Feinhandler, S.J., Anti-Smoking and the Body Politic . Cambridge, 

Massachusetts. 

-• Anti-smoking movement and its effect on the smoker's status. 

Feinhandler, Shervin J. , "The Social Role of Smoking," Smoking and 

Society. Toward a More Balanced Assessment . D.C. Heath and Company, 
Lexington, Massachusetts, 1986. 

-- Smoking determined culturally rather than physiologically or 
psychologically. 

Geier, Philip H. , "Where Smokers Can Breathe Free," The New York Times . 

October 14, 1986. 

-- Mutual accommodation as opposed to harsh legislation. 

Glassner, Barry, "Beware of This Compulsion To Make Us All Be Healthy," 
International Herald Tribune . February 18, 1988. 

--If workplaces ban smoking, what will be next? 

Glassner, Barry, "Why Smoking Bans Are Dangerous," The New York Times . 

February 9, 1988. 

-- People have their own preferences, and all should be defended, 
including smokers' preferences. 

Goodwin, Dan, "Bureaucrats May Be Overstepping Authority," She lbvvilie 
CTN) Times-Gazette . October 23, 1985. 

-- Surgeon General should stop telling others what to do. 

GrIrasley, Edward, "Reach For a Lucky, Land in Jail," Richmond (VAV 
Times-Dispatch . June 3, 1988. 

-- Koop and other anti-tobacco crusaders are pursuing a prohibitionist 
campaign. Soon smokers will only be able to smoke in their own homes. 

Hadaway, Patricia F. , and Beyerstein, Barry L. , "Then They Came for the 

Smokers but I Didn't Speak Up Because I Wasn't a Smoker: Legislation 
and Tobacco Use," Canadian Psychology . 

-- Fight against the anti-smoking movement. 

Harris, Ralph, "Now Who's Blowing Smoke in Your Eyes?", Sunday Telegraph . 

June 19, 1988. ' " 

-- Soon everything that's controversial will be going on trial. 

Jensen, Pat, "Thoughts From a Cigarette Smoker," Alberta Lea (MN) Evening 
Tribune . November 21, 1985. 

-- The Clean Indoor Air Act has led to anti-smoker militancy. 

Kelly, Sean; Leight, Warren; Rubin, Charles; Perraan, Don; Thomas, Rick; 

Hauge, Ron, 101 Ways to Answer the Request "Would You Please Put 
Out That ( ! <5t*C $ Cigar?" Simon & Schuster, Inc. , New 
York, NY, 1987. 

-- Humorous responses to being asked to put out a cigar/cigarette. 

Levant, A.L., "Clearing the Smokescreen in Cigarette War,. The Bostom Globe . 
August 18, 1988. 

-- Money spent on denying smokers their rights, could be spent on 
trying to cure diseases. 
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( Smoking Restrictions - cont. ) 


Levin, Bernard, "Enter the Tee-Totalitarian," London Times , January 28, 
1988. 

-- Restrictions on smoking are just the beginning of restrictions on 
everything. 

Littlechild, Stephen C., "Smoking and Market Failure," Smoking and 

Society. Toward _a More Balanced Assessment . Robert Tollison, ed., D.C. 
Heath and Company, Lexington, Massachusetts, 1986. 

-- "...arguments based on imperfect information and market failure 
offer no convincing basis for additional regulation of smoking." 

Manso, Peter, "Smokers' Revolt," Penthouse . July, 1988. 

-- These laws are ridiculous; amusing anecdotes provided. 

Markowitz, Arnold, "Debate Over Smoking May be as Addicting as the Habit," 
The Miami Herald . May 19, 1988. 

-- The anti-smokers are getting out of hand. 

Mitchell, Henry, "Among the Addicts and Crusaders," The Washington Post . 

May 20, 1988. 

-- The crusaders are just as bad as the addicts where smoking 
restrictions are concerned. 


Olson, Walter, "Blaming the Tempters Ignores Human Failings," Quincy 
Herald-Whig . June 28, 1988. 

-- If people continue with lawsuits against cigarettes, why should 
they stop at anything else? 

Pepper, Miriam, and Lee, Donald, "US Firms Snuff Out Smoking- Workers' 

Health, Productivity Cited", The Kansas City Times . February 6, 1990. 
-- Smoking Policies Survey. 


Peters, Mike, "Supermarket Shopping a Health Hazard," Greeley (CO) Tribune . 
December 1, 1984. 

-- Smokers are not the real problem in supermarkets. 


Reese, Charley, "Where There's Smoker, There Has to be Ire," Dallas 
Times Herald . January 8, 1987. 

-- Banning smoking just as bad as prohibition. 


Sager, Mike, "Confessions of a Butt Head," Regardle's . February, 1987. 
-- Humorous reasons for his decision to continue to smoke. 


Samuelson, Robert J., "Limit 'No Smoking' Quest," The Washington Post . 
March 18, 1987. 

-- Common courtesy is fine, so why does the government have to 
ostracize smokers? 


Sanders, Jacquin, "New Anti-Smoking Law May Just go 
St. Petersburg (FLl) Times . October 6,. 1985. 

-- The smokers come across just as strongly as 


up in Smoke," 


the anti's. 
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( Smoking Restrictions - cont . ) 


Santa Maria, Carmine, "Cracking Down on the (New) Addicts," The Brooklyn 
Graphic , June 1, 1988. 

-- Too many other major problems in New York to go after smokers. 

Santa Maria, Carmine, "Hello - New State Smoking Ban - Goodby Democracy!" 
The Brooklyn Graphic . February 18, 1987. 

•* New Yorkers hardly had a say in the smoking restriciton decision. 

Santa Maria, Carmine, "Let's Cool The Rhetoric On The Smoking Issue," 

The Brooklyn Graphic . February 24, 1988. 

-- New York City is not supportive of the New York smoking ban. 

Santa Maria, Carmine, "Screeching Out Against Smoking Bans," The 
Brooklyn Graphic . January 21, 1987. 

•* Fighting City Hall about the NYC smoking restrictions. 

Seligman, Daniel, "The Capitalist Solution," Fortune , May 23, 1988. 

-- Government should not interfere with smoking policies. 

Shell, Ellen Ruppel, "The Risks of Risk Studies," Atlantic . November, 
1987. 

-- Conclusions from epidemiologic reports are drawn too quickly, 
and given too much publicity. 

Tye, Larry, "Cambridge going easy on illegal smoking", The Boston Globe . 
November 17, 1988. 

--No one is enforcing these smoking laws. 

Van den Haag, Ernest, "Smokers Have Rights, Too," The New York Times , 
April 9, 1985. 

-- Smokers are courteous, thus restrictions are absurd. 

Warburton, David, "The Little Vice, A Conversation with David Warburton," 
EPOCA (translated) - no date available. 

-- Equating nicotine with heroin can have disastrous effects. 

Waugh, Auberon, "Auberon Waugh's Column," Sunday Telegraph (London), 
August 9, 1987. 

-- Smokers are never as hostile as anti-smokers. 

Whitby, Dr. William T., The Smoking Scare De-Bunked . Globe Press, 
Melbourne, Australia, 1986. 

-- Smoking is not harmful, and one should be wary of anti-smoking 
groups. 


Wiegand, Harold J., "Smoking Ban Can Go a Little Too Far," The Phiiadelphi 
Inquirer . June 29, 1985. 

-- Legislation banning smoking is not the answer. 


Wilbanks, William, "Is Addiction a Myth?" Miami Herald . May 22, 1988. 

*- If cigarette smoking is addictive, so are many other things, e.g 
coffee. 
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( Smoking Restrictions - cont. ) 


Williams, Walter E., "My Cigarettes, My Smoke, My Airspace: Property 
Rights of Smokers Being Violated," New York City Tribune . 

October 18, 1988. 

-- The issue of property rights to airspace has been resolved using 
the coercive powers of the state. 

Wilson, David B., "Don't Laugh at Dr. Koop," The Record . May 26, 1988. 

-- What will be Koop's next victim?" 

Wilson, David B., "Koop's Meddling," Boston Sunday Globe . May 22, 1988. 

-- Just another excuse for Koop to get involved. 

Wilson, David B., "Sober and Smokeless," Boston Sunday Globe . January 20, 198 
-- Smoking restrictions reverting to Prohibition days. 
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CIGARETTE EXCISE TAXES - EXECUTIVE SUMMARY (4/89) 


SMOKERS ARE ALREADY TAXED ENOUGH 

Smokers in this country already pay over $10 billion each year in 
federal, state, and local cigarette taxes. That's about $340 per year 
in taxes for a family with two smokers. If the federal cigarette tax 
doubles, a family with two smokers would have to pay over $500 per 
year in cigarette taxes. 

STATE AND LOCAL CIGARETTE TAXES HAVE INCREASED SUBSTANTIALLY SINCE 
1978 

In the last 10 years, 41 states have raised taxes on cigarettes. 

The average state excise tax rate increased by 42%. Local cigarette 
tax collections have increased by 54%. Since 1978, 35 new localities 
have imposed taxes on cigarettes. 

CIGARETTE EXCISE TAXES ARE REGRESSIVE 

A smoking household earning $10,000 per year pays four times the 
percentage of its income in cigarette taxes over a household earning 
$50,000 pays. A U.S. Congressional Budget Office report concluded 
that an increase in the cigarette excise tax "would be the most 
regressive of all possible excise tax hikes.” The same study also 
noted that 50% of the households in the country purchase tobacco 
products. A federal cigarette tax increase would adversely affect 
the budgets of half of the families in the country. 

INCREASING CIGARETTE TAXES WILL COST JOBS 

2.3 million jobs in this country are directly or indirectly related to 
the tobacco industry. 

- If the federal excise tax on cigarettes is doubled, 184,000 
jobs in the nation would be at risk. Thus 1 of every 12 people 
currently working in tobacco-related jobs stands to lose his or 
her job. 

- If individual states increase their cigarette excise tax, 
a significant number of jobs could be lost in that state. For 
example, the 25 cent cigarette excise tax imposed on January 
1, 1989, In California has placed over 12,000 tobacco-related 
jobs in jeopardy. 

CIGARETTE TAXES ARE THE DOMAIN OF THE STATES 

All 50 states and 425 cities and counties rely on cigarette tax 
revenues to fund basic services. In 1988, cigarette taxes provided 
states and localities with $5.1 billion in much-needed revenue. A 
1989 study by the National Conference of State Legislators (NCSL) 
shows that federal excise taxes cost the states $3.7 billion in lost 
revenue from 1983-88. The study further projected, at present 
federal and state tax rates, excise taxes will cost the states $3.5 
billion more in the next five years by eroding the revenue base due 
to lost sales. Moreover, a 1987 study by Peat Marwick Main & Co. 
estimates that doubling the federal excise tax on cigarettes would 
decrease state and local cigarette tax collections by $361 million 
in the first year, reducing funding for education, housing, and 
other services. 
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THE TAX BURDEN ON CIGARETTES (4/89) 


ClCARET!E EXCISE TAX COLLECTIONS. FY1978-1987 


FY 

GROSS 

FEDERAL 

($000) 

GROSS 

STATE 

($000) 

GROSS 

LOCAL 

($000) 

GROSS STATE 
SALES TAX + 
($000) 

TOTAL 

($000) 

1978 | 

1 

2,374,085 

3,728,378 

125,706 

660,079 

6,888,248 

1 

1979 |. 

2,356,110 

3,715,498 

127,752 

686,461 

6,885,821 

1 

1980 | 

i 

2,604,364 

3,814,437 

132,283 

735,444 

7,286,528 

1 

1981| 

i 

2,488,221 

3,960,507 

163,925 

793,268 

7,405,921 

1 

1982 | 

i 

2,496,112 

4,046,049 

177,619 

877,579 

7,597,358 

1 

1983| 

i 

3,424,357* 

4,234,372 

174,414 

1,005,915 

8,929,056 

1 

1984 | 

t 

4,749,186 

4,340,973 

179,683 

1,132,036 

10,401,877 

1 

1985| 

| 

4,442,487 

4,425,836 

195,938 

1,169,196 

10,233,456 

1986 | 

I 

4,430,815 

4,539,916 

198,684 

1,230,860 

10,400,274 

1 

1987| 

i 

4,752,300 

4,659,916 

196,250 

1,300,000 

10,578,917 

1 

1988 | 

4,570,000 

4,891,806 

194,210 

1,384,600 

11,040,616 


Note: All figures for fiscal year ending June 30th. 

+ Average nationwide state sales tax figure of 4.2%. 

* For the first 6 months of the fiscal year, the rate was .80/carton. 
AVERAGE TAX RATES t$/carton) 

FY FEDERAL EXCISE STATE EXCISE STATE SALES LOCAL EXCISE TOTAL TAX 


1978. 

.80 

1.29 

.20 

.30 

2.59 

1979' 

.80 

1.29 

.20 

.30 

2.59 

1980 

.80 

1.31 

.20 

.30 

2.61 

1981 

.80 

1.32 

.20 

.30 

2.62 

1982 

.80 

1.35 

.30 

.40 

2.85 

1983 

1.60* 

1.47 

.30 

.40 

3.77 

1984 

1.60 

1.53 

.40 

.40 

3.93 

1985 

1.60 

1.59 

.40 

.50 

4.09 

1986 

1.60 

1.62 

.40 

.50 

4.12 

1987 

1.60 

1.69 

.40 

.50 

4.19 

1988 

1.60 

1.83 

.40 

.50 

4.33 
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STATE AND LOCAL CIGARETTE TAXES HAVE INCREASED SUBSTANTIALLY SINCE 
1978 


In the last 10 years, 41 states have increased their taxes on 
cigarettes. The average excise tax has increased 42 percent. Local 
cigarette tax collections have increased by 54 percent. Since 1978, 35 
new localities have imposed taxes on cigarettes. 


HIGHER CIGARETTE TAXES LEAD TO BOOTLEGGING AND TAX EVASION 

For over a decade, the states' experience with cigarette tax increases 
has been profoundly affected by concerns about interstate smuggling of 
cigarettes. Disparities in state tax rates exacerbate smuggling, its 
related law enforcement problems, and undermine legitimate business: 

1. In 1985, the Advisory Commision on Intergovernmental Relations 

published a report that estimated the amount of revenue lost by 
the states from cigarette bootlegging in FY1983 was $255 
million. This is 5.4 percent of estimated tax collections. 

2. In 1987, New York State's tax commissioner estimated that the 

state loses $25 million a year in tax revenues because of 
cigarette bootlegging. 

Not only do states lose money from bootlegging, but so do 
businesses. High state cigarette taxes create hot black markets for 
stolen goods and force businesses to fight back with expensive measures, 
such as locked cigarette cases and extra security workers on trucks and 
in stores. 


The Tax Burden On Tobacco : The Tobacco Institute, 1988. 

"Cigarette Tax Evasion: A Second Look,” Advisory Commission on 
Intergovernmental Relations, 1985. 
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FACT SHEET: FEDERAL, STATE. AND LOCAL CIGARETTE TAXES 1951-1988 


o Despite remaining at 8 cents per pack, federal cigarette excise 
tax revenues grew 192 percent, from $1.3 billion in 1951 to 
$2.5 billion in 1982. Today the tax is 16 cents per pack and 
this tax contributed $4.6 billion to the federal budget in 
1988--an 84 percent increase since 1982. 

o In 1951, 41 states and 239 localities taxed cigarettes; by 1988 
all 50 states and over 425 localities taxed cigarettes--195 
additional taxing jurisdictions. 

o In 1951, the average state excise tax per pack was 3.4: cents, 
in 1988, the average state tax had risen almost sevenfold to 
23.5 cents. 

o In 1951, 20 states imposed their sales taxes on cigarettes 
which averaged 2.5 percent; in 1988, 41 states imposed 
sales taxes which averaged nearly 5%--more than double the 
average rate of 1951. 

o In 1951, states and localities collected $503 million in 

cigarette excise taxes. By 1988, they collected $5.1 billion 
in cigarette excise taxes--an increase of 911 percent or over 
nine times the 1951 revenues. 

o State and local cigarette tax revenues have on average doubled 
every 6 years since 1951. 

o In 1951, state sales taxes on cigarettes yielded approximately 
$53 million in revenue; by 1988 state sales taxes provided 
$1,376 billion in revenue--an increase of 2496 percent, almost 
25 times the 1951 revenue. 

o In 1951, all governments, federal, state and local, collected 
$1.85 billion in cigarette tax revenues; in 1988, all 
governments collected over $10 billion--over five and a 
half times the 1951 revenue. 


(4/89) 
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CIGARETTE TAX INCREASES COMPARED TO PRICE INCREASES (4/893 



1951 

1988 

Increase 

Producers' Price Index 

91.1 

322.0 

253% 

Consumer Price Index 

77.8 

340.4 

356% 

Weighted Avg. Cigarette 
Tax Rate for All Taxing 
States and Localities 

3.4C 

23.3C 

585% 

State Cigarette Excise 

Tax Collections 

$466M 

$4,892M 

950% 

Local Cigarette Excise 

Tax Collections 

$37.5M 

$194.2M 

418% 

Aggregate State and 

Local Excise Tax 
Collections from 
Cigarettes 

$503M 

$5,086M 

911% 

Sales Tax Collections 
from Cigarettes 

$53M 

$1,376M 

2,496% 

Aggregate Federal, 

State, and Local Tax 
Collections from 
Cigarettes 
(Excise and Sales) 

$1, 850M 

$11,032M 

496% 


Conclusion: 

By any of these six measures, cigarette taxes have not only kept 
pace with inflation, but have exceeded it. Thus, the real tax burden 
on cigarettes has steadily increased over the last 37 years. 
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EXCISE TAXES ARE REGRESSIVE (4/89) 


1. Two studies substantiate the claim that excise taxes are 

regressive, that is they fall most heavily on those least able 
to pay: 

a. First, a study prepared by the Congressional Budget Office'*' 
(CBO) in January 1987 for Senator George Mitchell 
(D-Maine) shows that federal excise taxes impose the 
greatest economic burdens on those least able to pay. 

The study concludes that "an increase in the excise tax on 
tobacco would be the most regressive of all the tax 
increases considered." 


The CBO study also concluded that an increase in the tax 
on cigarettes would raise taxes as a percentage of income 
by five times as much for families with incomes below 
$10,000 as for families with incomes of $50,000 or more. 

2 

b. Second, a study by the Policy Economics Group estimated that 
families with incomes under $10,000 will lose almost five 
times the benefits they received from tax reform if the 
federal excise tax is doubled. While tax reform cut 
income taxes by $400 million for families in this group, 
an excise tax increase of this magnitude would raise their 
taxes by nearly $2 billion. 

The Policy Economics study also concluded that a family 
earning $10,000 will, on average, spend .29 percent of its 
income in federal cigarette excise taxes, whereas a family 
earning $50,000 will on average spend only .07 percent of 
its income in federal cigarette excise taxes. The 
proportion of income spent on federal cigarette taxes by 
the poorer family is over four times greater than that of 
the wealthier family. 


2. Of the $4.6 billion collected in federal cigarette excise 
taxes in FY1988, 37.5% of it was paid by families earning 
less than $20,000. Families earning $50,000 or more paid 
only 13.8% of this amount. 


"The Distributional Effects of an Increase in Selected 
Federal Excise Taxes," Congressional Budget Office, 
1987. 

"An Analysis of the Regressivity of Excise Taxes," 
Policy Economics Group, May, 1987. 
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3. People earning less than $10,000 annually accounted for 2.7 

percent of TOTAL income in 1986, but paid 12.7 percent of the 
tobacco tax. Those earning $100,000 or more annually accounted 
for 14.9 percent^of TOTAL income, but paid only 3.8 percent of 
the tobacco tax. 

4. A 1989 study done for the Coalition Against Regressive Taxation^ 

concluded that the federal tax system has become less 
progressive over the period 1979-1989 as the shares of taxes 
paid by lower-income and middle-income taxpayers have increased 
and the share paid by upper income taxpayers has decreased. 
Therefore, an increase in the cigarette excise tax would make 
the system even less progressive. 

The study also stated, "The earned income credit as 
structured under current law is poorly designed to offset the 
effects of specific tax changes, such as increases in excise 
taxes, among lower-income families. In fact, this distribution 
would be substantially more uneven than the distribution 
generated by an excise tax increase without an earned income 
credit offset." 


5. Were excise taxes on cigarettes, gasoline, and alcohol to 

increase to obtain revenue targets of $19 billion, the combined 
tax rate would amount to 2.7% of income for the lowest income 
group in 1986, versus 0.7% for the top income group. 


The Tobacco Institute, 1988 

4 

"Changes in the Progressivity of the Federal Tax 
System: 1979 to 1989," Prepared for the Coalition 

Against Regressive Taxation by the Policy Economics 
Group, April 1989. 

5 "Meeting The Revenue Targets In The 1988 Budget: Will 

Tax Reform Be Extended Or Undermined?," Citizens For 
Tax Justice, May 1987. 
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EXCISE TAX INCREASES HARM THE ECONOMY THROUGH LOST JOBS. 
LOST FARM INCOME. AND REDUCED INCOME TAX REVENUE (4/89^ 


1. Economists generally agree that excise tax increases are 
passed on to the consumer in the form of higher 

prices. This results in lower demand for the products 
taxed. 

2. The federal cigarette excise tax was doubled in January 
1983 with the following results: 

tobacco leaf sales declined by 30 million pounds; GNP 
was reduced by $800 million. 

14,600 workers in tobacco manufacturing and 
distribution lost job opportunities; included were the 
closings of several cigarette production facilities in 
Louisville, KY (Lorillard, 1985), Petersburg, VA (B&W, 
1986), Durham, NC (American, 1987), and Richmond, VA 
(American, 1987), causing the layoff of 2,500 workers. 

10-15,000 farmers have been forced to abandon tobacco 
farming. In 1983-84, in large part because of the 
doubling of the excise tax, the tobacco farmer, on 
average, suffered a decline of one-third in the cash 
value of his crop. 

3. There are approximately 710,000 American jobs directly 
related to the tobacco industry. It is estimated that over 
57,000* of these jobs would be at risk if the current 
excise tax increase proposals were enacted. Direct job loss 
would affect not only the workers and farmers immediately 
involved, but unemployment effects would ripple throughout 
the communities where the crops are raised and the 
products manufactured. 

4. Indirect losses in jobs and income would be even greater. 
Expenditures on goods and services by people directly 
employed in the tobacco industry create another 1,590,000 
jobs in the country. An additional 127,000 jobs stand to 
be lost in the indirect sectors if the federal cigarette 
tax doubles. 

5. All told, the man-hour equivalent of 184,000 jobs will be 
jeopardized if the federal excise tax on cigarettes is 
doubled. Thus 1 of every 12 people currently working in 
tobacco-related jobs stands to lose his or her job. The jobs 
of truckers who transport cigarettes, stockroom clerks 

who store them, and checkout clerks who sell them would be 
lost in every state. 
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6 . 


; 


The increase in unemployment and farming income will 
reduce federal and state income tax collections, offsetting 
the increase in excise tax collections, and will give rise 
to additional costs in unemployment insurance and welfare 
benefits. 


Source: "The Economic Impact of the Tobacco Industry on the 

United States Economy," Chase Econometrics. 

*Note: Uses House Budget Committee's assumption that a $1.60 

per carton tax increase would reduce cigarette sales 
by 8%. 
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FEDERAL EXCISE TAXES INHIBIT THE STATES * ABILITY TO RAISE REVENUE (4/89) 


STATUS 


"[State] Tax revenues have fallen ... forcing elected officials to 
consider tax increases and spending cuts to patch their wounded 
budgets ..." proclaims a New York Times report (3/14/89). States 
and cities are experiencing the largest shortfalls since the 1975 
recession. Twenty-four states cut their budgets in fiscal year 
1987. Eleven states cut their budgets in fiscal year 1988, totaling 
$903 million. Conservative accounting approaches show the aggregate 
surplus of the fifty states plunged from more than $20 billion in 
1986 to $3 billion at the end of 1988. Tax increase proposals are 
now being considered by many. Struggling the most are the 
energy-producing and farm states, now trying to cope with declining 
sales-tax and income-tax revenues. Local governments on the East 
and West coasts are trying to fill the hole left by the loss of 
federal revenue sharing, a $4:6 billion program that expired in 
1986. 


All 50 states and 425 cities and counties rely on cigarette tax 
revenues to fund basic services to their citizens. In 1988, 
cigarettes provided jtates and localities with $6.4 billion in 
much-needed revenue. Increasing the federal cigarette excise tax 
would decrease state and local tax collections, and would reduce 
funding for education, housing, and other services. 


The Tax Burden on Tobacco, 
1988. 


The Tobacco Institute, 
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SUMMARY ARGUMENTS 


1. A 1989 study conducted by the National Conference of State 

Legislatures (NCSL) shows that federal excise taxes 
cost the states $3.7 billion in lost revenue from 1983-88. 

The study further projected that, at present federal and state 
tax rates, excise taxes^will cost the states $3.5 billion more 
in the next five years. Moreover, a 1987 study by Peat 
Marwick Main & Co. estimates that doubling the federal excise 
tax on cigarettes would decrease state and local tax 
collections by $316 million in the first ye^r, reducing funding 
for education, housing, and other services. 

2. Due to current federal excise tax rates, funds provided to the 

localities by the states have already declined by $562 million 
since 1983, and it is estimated that they will lose $533.5 
million more by 1992. If the federal excise tax i^ ^ncreased . 
localities would lose an additional $37.6 million. ’ ' 

3. Education programs in the states have lost $82.3 million and, by 

1992, these programs will lose an additional $82.3 million. If 
the federal excise tax is increased , stjt^ gducation programs 
would lose an additional $17.3 million. * ’ 


IMPACT 

M State and local governments have traditionally relied on excise 
taxes for a large part of their revenue mix. Following the 
elimination of General Revenue Sharing and other federal programs, 
excise taxes have become an even more important financing mechanism 
to enable the states to take on the responsibilities abandoned by 
the federal government. Any effort by Congress to raise federal 
excise taxes will inevitably diminish the ability of state and 
local governments to finance the delivery of vital public services.” 
(Senators George Mitchell (D-Maine) and David Burenberger 
(R-Minnesota) In a "Dear Colleague" letter, May, 1987.) 


"The Impact of Higher Ferderal Excise Taxes on State 
Finances," National Conference of State 
Legislatures, January 1989. 

"Effects of Federal Excise Tax Rate Increases on State 
Excise Tax Revenues," The Policy Economics Group, 
Peat Marwick Main & Co. , 1987. 

"Earmarking Excise Taxes," National Conference of 
State Legislatures, 1987. 
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TABLE 1 


Revenue Losses to LOCALITIES Due to 

Current Federal Excise 

Taxes 

State 

Cigarettes 

($Millions) 

1983-1988 

Distilled 

Spirits Gasoline 

Total 

Loss 

1988-1992 

Projected 

Loss 

Alabama 


-- 

$24.1 

$24.1 

$22.3 

Arkansas 

-- 

-- 

$10.1 

$10.1 

$9.9 

California 

$15.3 

-- 

$106.4 

$121.7 

$120.3 

Colorado 

$3.2 

-- 

-- 

$3.2 

$2.7 

Florida 

$33.2 

-- 

$44.3 

$77.5 

$68.1 

Indiana 

$12.5 

$.3 

$33.0 

$45.8 

$43.9 

Kansas 


$.07 

$12.4 

$12.5 

$11.4 

Louisiana 

$10.3 

-- 


$10.3 

$8.2 

Maryland 

$3.0 

$.3 

$17.0 

$20.3 

$20.2 

Massachusetts 

$11.3 

-- 

$49.2 

$60.5 

$50.3 

Minnesota 


•- 

$26.1 

$26.1 

$23.0 

Mississippi 


-- 

$7.6 

$7.6 

$9.1 

Missouri 


-- 

$12.6 

$12.6 

$14.2 

Montana 


- 

$2.8 

$2.8 

$2.7 

Nevada 

$2.3 

$.08 

$6.0 

$8.4 

$9.0 

New Hampshire 


-- 

$1.6 

$1.6 

$1.4 

New Mexico 

$.8 

-- 

$2.8 

$3.6 

$3.5 

North Dakota 

$.4 


$4.4 

$4.8 

$4.£*0 

o 

Oklahoma 


$.2 

$16.2 

$16.4 

«8.«g 

Oregon 

$1.2 

-- 

$7.8 

$9.0 

58.2^2 

Pennsylvania 



$4.8 

$4.8 

'A 

$4.2^ 

South Carolina -- $.2 $3.9 $4.1 

-612- 
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TABLE 1 (cont.) 


Revenue Losses to LOCALITIES Due to Current Federal Excise Taxes 

($Millions) ™ 


State 

Cigarettes 

1983-1988 

Distilled 

Spirits 

Gasoline 

Total 

Loss 

1988-1992 

Projected; 

Loss 

South Dakota 

-- 

$.1 

$1.4 

$1.5 

$1.3 

Tennessee 


$1.0 

$35.7 

$36.7 

$37.9 

Texas 


$.9 

$2.3 

$3.2 

$3.7 

Washington 


$.6 

$31.6 

$32.2 

$29.9 

Wyoming 

$.6 


-- 

$-6 

$.4 

Total 

$94.1 

$3.7 

$464.1 

$562.0 

$533.5 


Sources: 


The Impact of Higher Federal Excise Taxes on State Finances . National 
Conference of State Legislatures, 1989. 

TMA Guide to Tobacco Taxes . Tobacco Merchants Association. 

EarmarkinE State Taxes . National Conference of State Legislatures, 1987. 
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TABLE 2 


Revenue Losses to EDUCATION PROGRAMS Due to Current Federal Excise Taxes 

($Millions) 


State 


1983-1988 



1988-1992 

Distilled 


Total 

Projected 

Cigarettes Spirits 

Gasoline 

Loss 

Loss 


Alambama 

$4.2 



$4.2 

$3.4 

Alaska 

$.8 


-- 

$.8 

$.7 

Michigan 

$4.6 


-- 

$4.6 

$3.6 

Missouri 

$10.9 


-- 

$10.9 

$8.3 

Nebraska 

$.9 



$.9 

$.8 

South Carolina 

-- 

$.6 


§•6 

$.9 

Tennessee 

$15.9 

$.1 

-- 

$16.0 

$11.7 

Texas 

$2.7 

$.8 

$56.7 

$60.2 

$64.5 

Total 

$40.0 

$1.5 

$56.7 

$98.2 

$93. 

Sources: 






The Impact of Higher Federal 

Excise Taxes 

on State 

Finances. 

National 


Conference of State Legislatures, 1989. 

TMA Guide to Tobacco Taxes . Tobacco Merchants Association. 

Earmarking State Taxes . National Conference of State Legislatures, 1987. 
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TABLE 3 



STATES IN WHICH 

LOCALITIES WOULD 

LOSE REVENUE 



IF FEDERAL 

EXCISE TAXES INCREASE 


State 

Amount localities would lose in excise .tax 
revenues from the following products: 
($Millions) 



Cigarettes 

Alcoholic 

Beverages* 

Gasoline 

Total 

Alabama 

— 

$.2 

$2.9 

$3.1 

Arkansas 

— 

— 

$1.4 

$14 

California 

$7.0 

— 

$13.0 

$20.0 

Colorado 

$1.1 

— 

— 

$1.1 

Florida 

$14.2 

— 

$5.1 

$19.3 

Idaho 

— 

$.1 

— 

$.1 

Indiana 

$6.7 

$.4 

$4.4 

$11.5 

Iowa 

— 

$.3 

— 

$.3 

Kansas 

— 

$.09 

$1.5 

$1.6 

Louisiana 

$4.8 

$.05 

— 

$4.9 

Maryland 

$1.4 

$.4 

$2.4 

$4.2 

Massachusetts 

— 

— 

$6.0 

$6.0 

Minnesota 

— 

— 

$3.3 

$3.3 

Mississippi 

— 

— 

$1.1 

$1.1 

Missouri 

— 

— 

$1 • 9 

$1.9 

Montana 

— 

$.04 

$.4 

$.4 

Nevada 

$.9 

$.1 

$.8 

$1.8 

New Hampshire 

— 

— 

$.2 

$.2 

New Mexico 

$.3 

— 

$.4 

$7 

North Carolina 

— 

$1-4 

— 

$1.4 

North Dakota 

$-3 

— 

$.6 

$.9 

Oklahoma 

— 

$.4 

$1.8 

$2.2 
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Oregon 

$.6 

$.3 

$1.1 

$2.0 

Pennsylvania 

— 

— 

$.6 

$.6 

South Carolina 

— 

$.7 

$.3 

$1.2 

South Dakota 

— 

$.3 

$.2 

$.5 

Tennessee 

— 

$1.3 

$4.8 

$6.1 

Texas 

— 

— 

$.4 

$.4 

Utah 

— 

$.5 

— 

$.5 

Virginia 

— 

$.9 

— 

$.9 

Washington 

— 

$.3 

$3.7 

$4.0 

Wyoming 

$.3 

— 

— 

$.3 

Total 

$37.6 

$7.2 

$58.6 

$103.3 


* Alcoholic beverages include beer, wine, and distilled spirits. 
+ Totals may not add to material figures due to rounding. 


Note: 

Table reflects the following assumed increases in federal excise tax rates: 
Cigarettes - 16 cents per pack 
Gasoline - 5 cents per gallon 
Distilled Spirits - $2.50 per proof gallon 
Wine - 52 cents per bottle 
Beer - 49 cents per six pack 


Sources : 

Effects of Federal Excise Tax Rate Increases on State Excise Tax Revenues . 

The Policy Economics Group of Peat Marwick Main & Co., 1987. 

TMA Guide to Tobacco Taxes . Tobacco Merchants Association. 

Earmarking State Taxes . National Conference of State Legislatures, 1987. 
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TABLE 4 


STATES IN WHICH EDUCATION PROGRAMS WOULD LOSE REVENUE 
IF FEDERAL EXCISE TAXES INCREASE 

STATE Amount education programs would lose in excise 

tax revenues from the following products: 




($Millions) 




Cigarettes 

Alcoholic 

Beverages* 

Gasoline 

Total 

Alabama 

$1.7 

m 

</> 

— 

$2.0 

Alaska 

$-4 

— 

— 

</> 

Arizona 

— 

$.01 

— 

$.01 

Idaho 

— 

$.03 

— 

$.03 

Michigan 

$1.9 

$.4 

— 

$2.3 

Missouri 

$4.6 

— 

— 

$4.6 

Nebraska 

</> 

— 

— 

<J> 

South Carolina 

— 

$2.0 

— 

$2.0 

Tennessee 

$7.1 

$.1 

— 

$7.2 

Texas 

$1.1 

$1.2 

$8.8 

$11.1 

Utah 

--- 

$-4 

— 

$.4 

Total 

$17.3 

$4.4 

$8.8 

$30.6 


* Alcoholic beverages include beer, wine, and distilled spirits. 
+ Totals may not add to material figures due to rounding 


Note: 

Table reflects the following assumed increases in federal excise tax 
Cigarettes - 16 cents per pack 
Gasoline - 5 cents per gallon 
Distilled Spirits - $2.50 per proof gallon 
Wine - 52 cents per bottle 
Beer - 49 cents per six pack 


rates * 


Sources: 

Effects of Federal Excise Tax Rate Increases on State Excise Tax Revenues . 

The Policy Economics Group of Peat Marwick Main & Co., 1987. 

TMA Guide to Tobacco Taxes . Tobacco Merchants Association. 

Earmarking State Taxes . National Conference of State Legislatures, 1987. 
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THERE IS NO NEED FOR AN INCREASE IN THE FEDERAL CIGARETTE EXCISE TAX 

(Ami 


1. President Bush's budget calls for the federal government to 
spend $1.6 trillion in 1990, an increase of $14 billion over 
1989 levels. 

2. The Congressional Budget Office predicts a revenue increase of 
$87 billion in 1990. 

3. Federal tax revenues have climbed from $517 billion in 1980 to 
an estimated $979 billion in 1989, an increase of approximately 
89 percent. 

4. Over the 1980-89 period, revenues grew by an average of about 
$51 billion yearly. In the last six years, tax revenues have 
grown by an average of more than $63 billion annually. 

5. In October 1988, the Congressional Budget Office examined the 
entire range of federal taxes, including personal and corporate 
income taxes, social security taxes, and excise taxes. The CBO 
found that the vast majority of American families are actually 
paying a higher share of.their incomes in overall federal taxes 
than they did ten years ago. 

6. The total tax burden is at an all-time high, according to the 
Tax Foundation. The average American works until May 6 to pay 
all federal, state, and local taxes. 

7. The actual growth of tax revenues, like federal spending, has 
easily outstripped the inflation rate. 

8. A complete freeze on federal spending would create a budget 
surplus in as little as two years. 

9. The Congressional Budget Office projects that tax revenues will 
grow by nearly $300 billion over the next four years, but only 
about $160 billion in revenue growth is needed to eliminate 
the deficit. 

10. Lawrence B. Lindsey, Associate Professor of Economics, Harvard 
University, and Facility Research Fellow, National Bureau of 
Economic Research, believes, "[Federal] excise taxes on 
cigarettes, stock transfers and gasoline are likely to be far 
more costly than their proponents suggest." At the very least, 
these taxes take away from 1986 tax reform and deprive states 
of needed revenue. 

Source: Citizens for a Sound Economy; February 10, 1989 
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1986 TAX REFORM BENEFITS LOST (4/89) 


J 



If Congress increases excise taxes to raise $10 billion or 
more, all of the tax relief from the Tax Reform Act of 1986 that was 
given to families with incomes below $20,000 will be taken back. In 
fact, an excise tax increase of this magnitude would raise the taxes 
of low-income families disproportionately, and would more than i 
offset the income tax reduction these taxpayers received fromi tax 
reform. 

1. A study by the Policy Economic Group estimated that 

families with incomes under $10,000 will lose almost five 
times the benefits they received from tax reform. While 
tax reform cut income taxes by $400 million for families 
in this group, an excise tax increase of the magnitude 
being suggested by Congress would raise their taxes by 
nearly $2 billion. 

The wealthiest Americans, however, those who already 
received substantial tax savings when the top tax rate was 
reduced from 50 to 28%, will lose only tw<j> percent of the 
tax relief they received from tax reform. x 

2. Senator George Mitchell (D-Maine) made the following 

comments in Congress on May 6, 1987: 

"A $10 billion increase in excise taxes this year will 
wipe out the tax cut of last year for all those, on 
average, making below $10,000, and all those whose incomes 
are between $50,000 and $100,000. Those between $10,000 
and $40,000 will lose most of their tax cut of last year. 
The only group that will be better off overall will be the 
2 percent of American families whose incomes exceed 
$ 100 , 000 .” 

3. An increase in the Earned Income Credit has been suggested 
as a possible means of offsetting the large burden on 
lower-income families from an increase in excise taxes. A 
1989 study done for the Coalition Against Regressive 
Taxation concluded that this logic was incorrect. In 
fact, it is substantially more uneven than the 
distribution generated by an excise tax increase without 
an earned income credit offset. "The earned income credit 
as structured under current law is poorly designed to 
offset the effects of specific tax changes, such as ^ 
increases in excise taxes, among lower-income families. 


"An Analysis of the Regressivity of Excise Taxes," Policy 
Economics Group, May 1987. 

Congressional Record . May 1987 

"Changes in the Progressivity of the Federal Tax 

System: 1979 to 1989," Prepared for the Coalition 
Against Regressive Taxation by the Policy Economics 
Group, April 1989. 
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AD VALOREM EXCISE TAXATION (4/89) 


STATUS 


Ad valorem excise taxes are taxes on particular classes of products; 
they vary in specific amount according to the price of the product. A 
10% ad valorem tax on cigarettes would yield 8 cents on a pack costing 
80 cents and 10 cents on a pack costing $1.00. By contrast, specific 
excise taxes levy a single tax amount on a given quantity of 
cigarettes regardless of price. In the above example, if the specific 
tax were 10 cents per 20 pack, the state would collect 10 cents on 
each 20 pack regardless of its price. 

Hawaii is the only state with an ad valorem excise tax on cigarettes. 
New Jersey levies an ad valorem surtax in addition to a specific 
excise tax. Among localities, New Orleans has a 10% excise tax on 
tobacco products. Forty states impose a sales tax--a general ad 
valorem tax--on cigarettes at the same rate (average 4.3%) as on other 
products. It is collected at the point of sale and generally imposed 
on the cigarettes' base selling price plus all excise taxes. 
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SUMMARY ARGUMENTS 


Ad valorem taxes are poor public policy for several reasons: 

1. They Inject Great Uncertainty Into Tax Revenues. Ad valorem 
taxes go up and down with the price of the product, and consumers 
tend to change not the number of cigarettes they buy, but the 
price class of the cigarettes they buy. It is relatively easy to 
predict how many cigarettes will be sold, but very difficult to 
predict sales by price class. State cigarette taxes based on so 
many cents per cigarette are a predictable and sure source of 
revenue. 

2. They Are Very Difficult To Administer And Collect. Prices of 
cigarettes vary from brand to brand, wholesaler to wholesaler, 
and retailer to retailer. Therefore, it is almost impossible for 
the tax agency to know what it should be receiving in revenues. 

3. They Are Susceptible To Price Manipulation. Wherever the tax is 
levied, businesses could set an artificially low price to 
minimize the tax and then raise the price at another point in the 
distribution chain after the tax has been assessed. States would 
lose revenue, thereby defeating the purpose of the tax. 

4. They Encourage Poor Quality In Products. Because cheaper items 
are taxed less, manufacturers will produce items with lower 
quality. 

5. They Impose Varying Tax Burdens In An Irrational Manner. Taxes 
would be levied at the same rate on a pack of 25 cigarettes as 
they would on a pack of 20 cigarettes as long as the prices were 
the same. 

6. They Subsidize Price Cutting On Cigarettes. Whenever a cigarette 

distributor reduced his price, the state tax would fall by an 
amount equal to the ad valorem rate and reduce the price further 
at taxpayers' expense. If, for example, the ad valorem rate was 
10% and the distributor cut his price by $2.00 per carton, state 
taxes would fall by 20 cents per carton and overall prices to 
consumers would fall $2.20. The taxpayers would be subsidizing 
the cigarette price at 20 cents per carton. * 

7. They Are Inflationary And Increase Government Spending. Every 
wholesale price rise is multiplied by the tax into a larger 
retail price increase. Higher retail prices increase government 
spending on programs indexed to inflation, thus absorbing any 
added tax revenues. 

8. They Are "Hidden Taxes." The tax is incorporated into the price 
of goods and services, and not distinguished as a "tax." This 
makes it deceptive. The government can then increase the tax, 
frequently and substantially, without people being aware of the 
extent to which they are being burdened. 
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IMPACT 


The federal government, 49 states, and several hundred localities have 
all rejected ad valorem taxes on cigarettes. In testimony before the 
Senate Finance Committee (4/21/86), Assistant Treasury Secretary J. 
Roger Mentz restated the reason for rejecting ad valorem taxation of 
cigarettes: 


"Changing to an ad valorem basis would require significant 
changes in administrative practice and raise compliance problems, 
for example, through the manipulation of intercompany transfer 
prices." 


If the federal government, with all Its resources, does not think it 
could administer an ad valorem tax, a state would be foolhardy to 
attempt it. Why gamble with a proven, stable source of revenue--the 
specific excise tax on cigarettes--by substituting an untried form of 
taxation, the ad valorem excise? 
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CIGARETTE EXCISE TAXES: INDEXATION (4/89) 


STATUS 


Proponents of increased taxation on cigarettes sometimes argue that 
excise taxes have been declining as a percentage of the price of a 
pack. The remedy allegedly lies in annually adjusting the excise 
tax rate based on some gross economic measurement, such as the 
Consumer Price Index (HR 1233, Beilensen) or per capita gross 
national product (HR 200, Roybal). The real value of the tax, it is 
argued, will therefore remain steady. 
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SUMMARY ARGUMENTS 


1* Indexation Can Fuel Inflation. An increase in the general level 
of prices increases the excise tax rate, which increases prices 
further, which pushes up the price index still further, and so 
on. This inflationary spiral works to the detriment of economic 
objectives like growth, trade surpluses, full employment. 


2. Indexation Leads To Higher Base Taxing Rates. The government may 
impose additional tax increases on top of the adjusted rate. 


3. Indexation Can Damage The Wider Economy. The development of the 
tobacco industry becomes linked to something external and 
uncontrollable. Indexation can cause distortions over and above 
those imposed by the excise tax itself. Government and the 
industry will be unable to predict revenues satisfactorily,and 
because of the impact of the industry on employment, revenues, 
and the balance of trade, indexation will have wide adverse 
effects on the economy. 


4. What Is A Suitable Index? The tax level should take account of 
government objectives, economic and industry objectives, and 
social welfare considerations. Indexation does not incorporate 
or help in achieving any of these. 
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CIGARETTE EXCISE TAXES: EARMARKING (4/89) 


STATUS 


Twenty states earmark their cigarette tax revenues. Of these 20, 8 
states earmark all or some of their cigarette tax revenues for 
health programs; 8 states for building or highway maintenance; 5 
states for environmental matters; 6 states for education: and 11 
states for local aid: 

1980 1981 1982 1983 1984 1985 1986 1987 1988 

Bills introduced: 20 15 29 22 35 106 90 79 58 

Bills enacted: 3 2 1 3 3 12 352 

Percent: 15% 13.3% 3.4% 13.6% 8.6% 11.3% 4.4% 5.1% 1.7% 

Source: The Tobacco Institute 
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SUMMARY ARGUMENTS 


A 1987 study by the National Conference of State Legislatures^ 
concluded that: 

o earmarking interferes with resource allocation decisions 
by neglecting other programs that are in need of 
financing; 

o earmarking may actually decrease spending for social 
programs; 

o an important effect of earmarking frequently is to 

increase political support for raising revenue to a higher 
level than otherwise would be feasible. 

1. Earmarking Can Hamper Effective Budgetary Control. Effective 
fiscal management requires legislatures to weigh the relative 
merits of each state program in terms of the total funds 
available. Earmarking results in the inflexible, automatic 
allocation of funds outside of this process. 

2. Earmarking Can Lead To A Misalloeation Of Funds, giving excess 
revenues to some functions, while others are under-funded. There 
is no necessary, or even probable, relationship between the 
revenue yield from a dedicated source, and the most reasonable 
level of expenditure on the designated activity. 

3. Earmarking Misleads The Public. Many people are led to believe 
that earmarking a tax, fee or lottery leads to increased 
spending on a particular program when the actual effect may be 
the opposite. It all depends on the funding levels prior to 
earmarking. 

4. Earmarking Results In Revenue Instability. Earmarked revenues 
from a dedicated source, such as cigarettes, will decline if 
sales or use of the particular service or product decline. 
Designated revenue recipients, therefore, may be subject to 
sudden shortfalls in funding. 

5. The Source Of Earmarking Funds Is Discriminatory. The ostensible 
logic for earmarking cigarette excise taxes for health programs 
is that the health cost burden would be imposed directly on the 
consumers of a product held responsible for those medical costs. 
However, to earmark services that have little or nothing to do 
with the taxed product, and that benefit the general public,, is 


"Earmarking State Taxes," National Conference of State 
Legislatures, 1987. 
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discriminatory. Higher teachers' salaries, road improvement, or 
the construction of a new public library are areas where everyone 
should share the burden. (See social! costs.) 

6. Smokers Already Pay Enough Taxes. In 1988, federal, state, and 
local governments collected more than $10 billion in cigarette 
excise taxes. Since 1861, when the first cigarette excise tax 
was levied, American smokers have paid more than $200 billion in 
excise taxes to support government services -- services provided 
to all . 


Tax Burden On Tobacco . The Tobacco Institute, 1988 
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CIGARETTE EXCISE TAXES: SOCIAL ENGINEERING (4/89) 


STATUS 


Unlike government officials who are interested in the revenue - 
raising capacity of the cigarette excise tax, public health 
professionals consider the principal attraction of the cigarette 
excise tax to be its smoking-deterrence function. The use of 
cigarette excise taxes for social engineering is largely unknown in 
this country. Historically, these taxes have been used to raise 
revenue. 

The arguments for the use of cigarette excise taxes for social 
engineering are threefold: 

1. Cigarette use is affected by price. Proponents of excise 
taxes believe that higher taxes will, therefore, reduce 
consumption. 

2. Since social engineering works subtly through the price 
mechanism, the smoker is unaware of the effects. Both the 
federal and state excise taxes become part of the price paid 
by the smoker. A higher price forces the smoker to make a 
monetary decision based upon price information alone--a most 
effective form of social engineering. Warning labels, by 
contrast, provide product information and require a smoker 
to make an informed decision based upon his or her own risk 
perceptions. Since the decision is based upon individual 
choice not compulsion, labels are less effective in behavior 
modification. 

3. Third, since smoking entails social costs, cigarette taxes 
are a type of user fee. According to the Department of 
Health and Human Services, the 1987 national health bill was 
$500.3 billion. Federal, state, and local spending amounted 
to 44% of the total. Direct health care costs of alleged 
smoking-related diseases are estimated to account for about 
5% of total health costs. If the proceeds from the 
cigarette tax were earmarked for medical costs, then there 
would be a convergence of the revenue - raising desires of 
government and the smoking-deterrent efforts of the health 
professional. An increased cigarette excise tax would 
impose the health cost burden directly on consumers of a 
product held responsible for those medical costs and: 
eventually would control health care costs by reducing 
cigarette consumption. By this same logic, excise taxes 
could be levied on many products (meat, eggs, milk, 
automobiles, games) to help pay the social costs associated 
with! product use. 
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The clearest example of the use of the cigarette excise tax for 
social engineering is the "tar" and nicotine tax. Such a tax is 
proportional and is graded by "tar" and nicotine content. A "tar” 
and nicotine tax, however, would only affect established smokers and 
would have a lesser deterrent affect on overall smoking 
participation. 


State "Tar"/Nicotine Tax 


Bills introduced: 
Bills approved: 
Percent: 


1980 1981 1982 1983 1984 1985 


3 1 

0 0 

0 % 0 % 


1 

0 

0 % 


1 

0 

0 % 


1 

0 

0 % 


0 

0 

0 % 


1986 1987 1988 
0 0 0 

0 0 0 

0 % 0 % 0 % 


Source: The Tobacco Institute 
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SUMMARY ARGUMENTS 


Using the cigarette excise tax for behavior modification is 
social engineering by an elitist group of health professionals and 
is a misuse of the system in general, and of cigarette taxes in 
particular: 


1. Cigarette Manufacturers Do Not Support The Sale Or Distribution 
Of Cigarettes To Minors. Smoking is an adult custom and is 
treated as such in all manufacturers' advertising and sampling 
programs. Forty-five states have already enacted criminal 
penalties for the sale of cigarettes to minors. 

2. Raising Cigarette Taxes For Behavior Modification Is A 
"Blame-The-Victim" Policy. Hiking cigarette taxes to 
intentionally make smoking financially burdensome is 
discriminatory, regressive and puritanical social engineering. 

In its own survey, the American Cancer Society observed that 
87.5 percent of smokers find smoking pleasurable. 

3. Cigarette Excise Taxes Are Regressive. A smoking household 
earning $10,000 per year pays four times the percentage of its 
income in cigarette taxes over the household earning $50,000. 
Since the poor spend a larger proportion of their income on 
cigarettes, a tax increase hits them harder than it hits the more 
affluent. When cigarette excise taxes are earmarked for public 
health care, a cruel joke is being played on the poor since they 
are footing the bill for services purportedly provided to them 
for free. 

4. Cigarette Tax Revenues Already Far Exceed Even The Most 
Exaggerated Estimates Of The "Social Cost" Of Smoking. 

Anti-smoking groups have taken the medical expenditures on 
smoking-related illnesses and estimated that the average adult 
smoker costs society approximately $100 in additional insurance 
premiums. If the cigarette excise tax is viewed as an offsetting 
payment to these social costs, then smokers are grossly 
overcharged. The average adult smoker pays out close to $340 in 
federal, state, and local taxes annually. 


1 "An Analysis of the Regressivity of Excise Taxes,Policy 
Economics Group, May 1987. 
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5. Cigarette Excise Taxes Are The Domain Of The States. In 1988, 
cigarette excise taxes provided the states with §4.9 billion in 
much needed revenue. State taxes generally exceed the federal 
tax and are increased more frequently. A federal smoking, 
deterrent tax would reduce consumption and devastate state 
cigarette tax revenues which support education, housing, and 
other services. 

6. The Use Of Excise Taxes To Control Behavior Violates A Consumer's 
Right To Choose. Higher cigarette excise taxes increase the 
price of a pack of cigarettes out of the means of lower income 
consumers. This takes away their right to make a personally 
informed decision based upon individual choice. The philosophies 
of a selected group of individuals are, therefore, projected on 
society. 
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STATE CIGARETTE EXCISE TAX RATES 



66IST6CZ0Z 


(RATE8 SHOWN IN CENTS PER PAOK) 

Source: https://www.industrydocuments.ucsf.edu/docs/qhblOOOO 


•Increase Enacted in 1989 
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CIGARETTE TAX RATE 
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STATE CIGARETTE EXCISE TAX INCREASES SINCE 1983 


State 

Tax Increase 

Effective 

1983 



Arkansas 

17.75 to 21 cents 

3/83 

Colorado 

10 to 15 cents 

11/83 

Connecticut 

21 to 26 cents 

8/83 

Maine 

16 to 20 cents 

9/83 

Massachusetts 

21 to 26 cents 

7/83 

Montana 

12 to 16 cents 

7/83 

Nevada 

10 to 15 cents 

7/83 

New Hampshire 

12 to 17 cents 

8/83 

New Jersey 

24 to 25 cents 

7/83 

New York 

15 to 21 cents 

4/83 

North Dakota 

12 to 18 cents 

4/83 

Vermont 

12 to 17 cents 

8/83 

1984 



Alabama 

16 to 16.5 cents 

7/84 

Arizona 

13 to 15 cents 

7/84 

Louisiana 

11 to 16 cents 

7/84 

Texas 

18.5 to 19.5 cents 

10/84 

1985 



Alaska 

8 to 16 cents 

10/85 

Illinois 

12 to 20 cents 

12/85 

Iowa 

18 to 26 cents 

10/85 

Kansas 

16 to 24 cents 

10/85 

Maine 

20 to 28 cents 

10/85 

Minnesota 

18 to 23 cents 

7/85 

Mississippi 

11 to 18 cents 

6/85 

Oregon 

19 to 27 cents 

10/85 

Rhode Island 

23 to 23.4 cents 

7/85 

South Dakota 

15 to 23 cents 

7/85 

Texas 

19.5 to 20.5 cents 

9/85 

1986 



Colorado 

15 to 20 cents 

7/86 

Florida 

21 to 24 cents 

7/86 

Nebraska 

18 to 23 cents 

3/86 

New Mexico 

12 to 15 cents 

7/86 

Rhode Island 

23.4 to 25 cents 

7/86 

Washington 

23 to 31 cents 

4/86 

H987 



District of Columbia 

13 to 17 cents 

4/87 

Idaho 

9.1 to 18 cents 

4/87 

Indiana 

10.5 to 15.5 cents 

7/87 

Minnesota 

23 to 38 cents 

6/87 

Nebraska 

23 to 27 cents 

7/87 

Nevada 

15 to 20 cents 

7/87 

New Jersey 

25 to 27 cents 

7/87 

North Dakota 

18 to 27 cents 

7/87 

Ohio 

14 to 18 cents 

7/87 

Oklahoma 

18 to 23 cents 

6/87 

Texas 

20.5 to 26 cents 

7/87 

Utah 

12 to 23 cents 

4/87 

Wisconsin 

25 to 30 cents 

9/87 
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1988 


Iowa 

26 

to 34 

cents 

3/88 

Michigan 

21 

to 25 

cents 

1/88 

Rhode Island 

25 

to 27 

cents 

7/88 

California 

10 

to 35 

cents 

1/89 


1989 


Alaska 

16 

to 29 

cents 

9/89 

Connecticut 

26 

to 40 

cents 

4/89 

Illinois 

20 

to 30 

cents 

7/89 

Maine 

28 

to 31 

cents 

10/89 

Montana 

16 

to 18 

cents 

11/89 

Nevada 

20 

to 35 

cents 

7/89 

New Hampshire 

17 

to 21 

cents 

7/89 

New York 

21 

to 33 

cents 

5/89 

North Dakota 

27 

to 30 

cents 

7/89 

Oregon 

27 

to 28 

cents 

11/89 

Rhode Island 

27 

to 37 

cents 

7/89 

Washington 

31 

to 34 

cents 

6/89 

Wyoming 

8 

to 12 

cents 

7/89 


to 

o 

to 

CO 

CO 
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to 

o 

to 
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BIBLIOGRAPHY OF BALANCED EXCISE TAX ARTICLES 


Abrams, Burton A., "Equitable and Efficient Ways to Raise Taxes," 

Sunday News Journal . May 22, 1988. 

-- Excise taxes should be fair to everyone, and not pinpoint certain, 
groups. 

Armentano, Dominick T., "Reagan's Successor Must Resist Temptation to Raise 
T&xes," New Haven Register . May 18, 1988. 

-- Government is not helping anyone by raising taxes. 

Clark, J.R., "Excise Tax: Bitter Medicine for Economy," Daily Record CNJ) 

May 22, 1988. 

-- The taxed products only help subsidize the untaxed products. 

Da^on, D. Allen, "Federal Tax Hike Destined in 1989," Idaho Press-Tribune . 

June 21, 1988. 

-- "[Excise taxes] are discriminatory, inefficient and inequitable 
means for financing government." 

David, John, "Taxes Will Target the Poor," The Charleston (SC) Gazette . June 6, 
1988. 

-- The deficit is the problem and excise taxes are not the solution. 

Davis, Michael L., "Excise Taxes are Far From Painless Remedy," Dallas 
Times Herald . May 19, 1988. 

-- Excise taxes eat away at the poor person's income, while hardly 
affecting the rich. 

Federal Funds Information for States, "Grant Programs in the 1988 

Congressional Budget Resolution, Impact on Southeastern States," July 
1987. 

--An executive summary on the losses the southeastern states can expect 
due to the cut in federal grants and aid. 

Goff, Brian L., "Excise Taxes are no Solution," Nashville Tennessean . June 
3, 1987. 

-- Arguments against government's random tax increases. 

Gray, H. Peter and Walter, Ingo, "The Economic Contribution of the 

Tobacco Industry to the Aggregate Economy," Smoking and Society. 

Toward a More Balanced Assessment . Robert Tollison, ed., D.C. Heath 
and Company, Lexington, Massachusetts , 1986. 

-- The tobacco industry as an important factor in national governments 
and their economies. 

Hall, Ben, "It's About Time We Taxed the REAL Evils of Society," 1 
Madlsonville (Kentucky) Messenger . Oct. 2, 1985. 

-- Cigarette excise taxes are for the pious. 202394*^204 
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( Excise taxes - cont. ) 


Howe, John S., "Less Spending, Not More Taxes, Is Only Real Budget 
Solution," The Topeka (Kansas) Capital-Journal , June 2, 1988. 

-- The impact of discriminatory excise taxes hits the industry and its 
customers. 

Kandel, Larry, "Broadcast Excerpt from 'Money1ine'," CNN/TV, NY, May 18, 

1988. 

-- Excise taxes bring in government revenue which would be lost 
by banning smoking. 

Kohler-Hughes, Cindi, "Excise Tax on Tobacco Can be Bad News For America's 
Farmers," WIFEline . March 15, 1988. 

-- Tobacco is indispensible for American farmers. 

Lee, Dwight, "Tax Increase Won't Cut Budget Deficit," The Atlanta Journal . 
April 24, 1988. 

-- The raising of taxes does not guarantee a solution to budget deficit 
problems. 

Maurice, S. Charles, "Economic Panel Lets Officials Dodge the Deficit Bullet, 
The Houston Post . May 19, 1988. 

-- Taxes guaranteed to balance the budget will only affect the poor 
negatively. 

McIntyre, Robert S., Meeting the Revenue Targets in the 1988 Budget: Will 
Tax Reform Be Extended or Undermined? . Washington, D.C., May 1987. 

-- Regressive taxation. 

Mitchell, William,, "Tax Increases Not Solution to Reducing Deficit," 

The Register-Guard (OR) . June 20, 1988. 

-- Excise taxes have proved to be inequitable and regressive. 

Policy Economics Group of Peat Marwick Main & Co., Effect of Federal 

Excise Tax Rate Increases on State Excise Tax Revenues . June 1987. 

-- State revenue losses from- a federal excise tax increase. 

Policy Economics Group of Peat Marwick Main & Co., An Analysis of the 
Regressivitv of Excise Taxes . May, 1987. 

-- "All the excise taxes (gasoline, alcohol, and tobacco) examined in 
this report were found to be regressive." 

Rising, Hawley, "Pay For Your Sins," The Boston Globe . June 15, 1988. 

-- If we're going to tax cigarettes, let's tax all vices and: sins. 

Roldan, Romualdo A., "The Importance of Tobacco to the United States' 

Foreign Trade," Wharton Econometrics, June 30, 1987. 

-- Tobacco taxes reducing deficit in foreign trade accounts. 

Sandler, Todd, "The Shape of Taxes to Come", The Cedar Rapids (IA) 

Gazette . May 15, 1988. 

--If federal spending could be curbed, all these excise taxes would 
not be necessary. 
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( Excise taxes - cont. ) 


Savarese, James M. and Shughart, William F. II, "The Incidence of Taxes 
oni Tobacco," Smoking and Society. Toward a More Balanced 
Assessment , Robert Tollison, ed. , D.C. Heath and Company, Lexington, 
Massachusetts, 1986. 

-- Excise taxes are regressive when one figures incomes of smokers. 

Tuerck, David G., "A Sinful Proposal,” The Boston Globe . June 13, 1988. 

-- Deficit should be taken care of by higher taxes across the board, 
rather than by discriminating against people and their tastes. 

Ture, Nbrman B., "Don't Index Excises," Institute for Research on the 
Economics of Taxation . No. 39, Washington, D.C., July 20, 1987. 

-- Raising excise taxes should be done in a fair manner. 

Wyrick, Thomas L., "Higher Taxes Can't Solve Budget Crisis," The News-Leader . 
June 26, 1988. 

-- Higher taxes just give the government more money to mess around with. 
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YOUTH SMOKING (4/89) 


1. Cigarette Marketing Efforts Are Not Targeted At Minors. 

It Has always been the policy of cigarette manufacturers 
that smoking or not smoking is a choice to be made by informed 
adults. Consistent with that belief, the industry has taken the 
following steps: 

o 1963; announced the termination of brand advertising 

and promotion in college publications and 1 on campuses. 

o 1964: adopted a code prohibiting advertising and 

promotion directed at young people, forbidding the use 
of noted sports figures and other celebrities in 
advertisements, requiring that models appearing in 
advertisements must be, and must appear to be, at 
least 25 years old, and assuring that advertisements 
do not present smoking as a pastime that leads to 
success, sexual attractiveness, or prominence. 

o 1969: volunteered to end brand advertisements on 
television and radio, aware of the concerns of 
some groups about substantial and unavoidable 
audiences of young people. Congress prohibited the 
broadcast of cigarette commercials in 1971. 

o 1981: adopted a new code of sampling practices that 
prohibits distribution within two blocks of youth 
activity centers. This code reinforced the industry's 
own ban on distribution of samples to young people. 
Samplers are forbidden by contract to violate these 
restrictions. 

o 1984: issued two guidebooks in conjunction with the 
National Association of State Boards of Education 
(NASBE): "Helping Youth Decide" and "Helping Youth 

Say No." Both provide guidance on family 
communication to enable parents to help their children 
develop decision-making skills needed to deal wisely 
with everyday choices and life-style decisions. 

o 1986: provided NASBE with grants for funding Community 
Alliance Programs to provide the impetus for broad 
community-based efforts to improve parent-youth 
interaction. 

2. Advertising And Market Promotions Do Not Induce Youth To 

Smoke. 

In his latest report on smoking, the Surgeon General 
concluded: "There is no scientifically rigorous, study 
available tO' the public that provides a definitive answer 
to the basic question of whether advertising and promotion 
increased the level of tobacco consumption." ( Reducing the 
Health Consequences of Smoking: 25 Years of Progress , 

Report of the Surgeon General, 1/11/89,, p.512.) 
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o A 1989 study completed by the International Advertising 
Association concluded: 


H [P]arents, siblings and friends, appear to be the ^ 
determining factors when children start to smoke...." 


o Even Michael Pertschuk, the former Chairman of the Federal Trade 

Commission who now helps direct the anti-tobacco lobby, stated 
that "[no] one really pretends that advertising is a ijajor 
determinant of smoking in this country or any other." 


o Dr. Scott Ward, Professor of Marketing at Wharton School, 

University of Pennsylvania, before the House Suboannittee 
on Health and the Environment, testified that "...advertising 
is among the least influential factor in a 4 young person's 
developing patterns of consumer behavior.” 

o Numerous other studies cite several factors which are more 
important than advertising and marketing in determining 
smoking initiation. 

Why Do Juveniles Start Smoking? (1987) - A five-country 
study by the International Advertising Association concluded 
"...advertising plays a minuscule role in the initiation of 
smoking by the young." Parents, siblings, and friends 
appear to be the determining factors when children start 
to smoke. 

Children and Advertising: Report cn a Survey (1987) - 
This report, prepared for the Advertising Association, is 
based an a survey of children's awareness of advertising 
cn posters, in the press, and via sponsorship. It 
states, "There seems to be little support here for a 
view that initiation into smoking is triggered by 
advertising, or indirectly through projecting an 
attractive self image." In this survey, 95 percent of 
10 to 14-year-olds who had tried smoking cited peer 


2 "Juvenile Smoking Initiation & Advertising," Children's 
Research Unit, London, England, March 1989, p. 3. 

3,, Tcbacco Issues", Institute of Politics, Harvard University, 
April 27, 1983, Tr. 8-9. 

^Statement of Dr. Scott Ward, Hearing Before the Subcommittee 
on Health and the Envirconent of the House Cccmittee cn 
Energy and Conmeroe, 99th Congress (1986) 

5 "Why Do Juveniles Start Smoking?," International Advertising 
Association, Inc. 1987, p. 1. 

6 "Children and Advertising: Report on a Survey," RBL Research 
International, 1987, p. 68. 
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influence end curiosity as reasons for first trying a 
cigarette, whereas only 1 percent cited advertising. 

Jean J. Boddewvn. Fh.D. . Professor of Marketing and 
International Business at City University of New York, in 
a statement made before the legislative ccruaittee of the 
Canadian House of Commons, January 20, 1988, refuted the 
argument that banning advertising reduces consumption 
among young Canadians. "[T]he World Health Organization 
survey found no systematic differences between juvenile 
smoking habits in countries such as Norway and Finland, 
where tobacco advertising is oaipletely banned, and in 
countries such as Austria and England, where it is not. 
Indeed, the WHO survey and the two CWJ studies disclose 
that the incidence of smoking among young people is higher 
in ma^y places where advertising is banned than where it is 
not." He added, "[I]t would be a grave mistake to enact the 
[advertising] ban when the premise itself is mistaken." 

Factors Associa ted With The Initiation of "Smoking" In 
Nine-Year-old fhilrirpn (1986). This study examines 
the influence of several factors on nine-year-old 
children during the formative stages of initiation into 
the use of tobacco. The authors limited the examination to 
the factors they considered most important, including peer 
influence, family attitudes and habits, heme environment, 
socioeooncmic background, and school performance. 

Advertising was not identified as an important factor. 

Cigarette Manufacturers Do Not Replace Fanner Stackers With 

Teenage Smokers Tt> Maintain Cu r r e nt Levels Of CCnsunpticn. 

o Cigarette manufacturers do not replace former smokers 
with new smokers to maintain current levels of 
consunption. Measured in terms of per capita consumption, 
smoking in the U. S. has been declining at an average rate 
of almost 3 percent for several years. Therefore, the 
industry is not recruiting any new smokers, just carpeting 
among themselves for a larger slice of the shrinking pie. 


7 

Statement of Jean J. Boddewyn, FH.D., before the Legislative 
Committee of the House of Cannons, Canada, January 20, 

1988, p. 19. 

8 Ibid. p. 37. 

"Factors Associated With The Initiation of 'Smoking' In 

Nine-Year-Old Children," Advances in Alcohol and Substance Abuse . 
Spring 1986, vol. 5, pp*. 79-89. 
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o 


According to the U.S. Surgeon General's 1989 report, daily 
smoking among male high school seniors dropped from a peak 
prevalence of 28 percent in 1976 to 16 percent in 1987 — 
nearly a 50 percent decrease. Among female high school 
seniors, daily smoking decreased from 30 percent in 1977 
to 20 percent in 1987. Overall smoking incidence among 
teenage smokers is dcwn almost 50 percent from 1976, 
while total marketing expenditures for the industry have 
continually increased, (see chart) 


"Report of the Surgeon General: Reducing the Health 

Consequences of Smoking: 25 Years of Progress", 1989, 
p. 302-303. 
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HIGH SCHOOL SMOKING INCIDENCE VS. CIGARETTE 
MARKETING EXPENDITURES 


i 

n 

ui 

I 


Percent Of H.S. 
Smoking Incidence 


Incidence (%) Mkt. Exp.($M) 


Marketing 
Expenditures 
In $Milllons 



* 1988 Estimate 

Source: The Federal Trade Commission and the University of Michigan 1988 High School Senior Survey. 
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AEVERT1SING AND PRfhOTICN t3/90) 


STATUS 


Congress passed legislation banning the broadcast of 
cigarette advertising in 1971. Since 1984, state and local 
legislation an advertising and promotion has been preempted by 
the Federal Comprehensive Smoking Education Act, which amp odc 
portions of the Public Health Cigarette Smoking Act of 1969. 

The amendments reflect the fact that chaos and confusion would 
result if each state were free to enact its own sparri*! 
legislation on these issues. [In January 1990, Senator Ted 
Kennedy (D-MA) introduced legislation (S1883 - "The Tobacco Product 
Education and Health Act") which would remove the state and l ocal 
pre-emption. ] 

In 1985, the American Medical Association took the lead in 
a campaign to restrict ALL cigarette advertising. Federal 
legislation to achieve this end was first introduced in the 100th 
Congress, and then again, in the 101st Congress by Rep. Thomas 
Luken (HR 1250) and Rep. Synar (HR 1493). These proposals are in 
effect tantamount to a complete ban because they would prohibit the 
use of scenes, cx>lors, slogans, models, and brand name logos, and 
would require that the print in tobacco advertising be black ad 
white. 
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SUMMARY ARGUMENTS 


1. Cigarettes Are Not The Most Heavily Advertised Product In This 

Country. 

o Tobacco advertising expenditures as a percent of total 
advertising spending have been declining for several 
years, after having risen throughout the 1970's. (see 
table) 

o In 1988, cut of every advertising dollar spent, only 2 

cents come from tobacco. For every dollar in revenues a 
magazine or newspaper receives from advertisers, less 
than 3 cents canes fran tobacco ads. 

o The amount spent on automobile advertisements in 

magazines in 1988 was more than twice the amount spent on 
tobacco in magazines and 15 times as much in newspapers. 

o In 1988, Newspapers and magazines reoeive almost 

thirty-three times as much revenue fran non-tobacco ads 
as fran tobacco ads. 

o Spending on atj. outdoor advertising constituted less than 
2% in 1988 of atj. advertising expenditures. Outdoor 
advertising is 28% of total advertising expenditures 
on tobacco advertising. 

o In 1988, tobacco advertising expenditures were $656.3 

m illion, about half of what they were five years earlier, 
(see table) 

o Moreover, Cigarette Advertisers Are At A Severe 

Disadvantage Mien It COnes To Getting A Readers Attention. 

- There are more than 350 cigarette brands and brand 
packagings on the market. 


^Advertising Age, September 27, 1989, p. 8. 
2 Ibid. 

3 Ibid. 

4 Ibid. 

5 Ibid. 

6 Ibid. 
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ADVERTISING EXPENDITURES AND CIGARETTE USE 
1971-1988 



Tobacco Adv. 
Expenditures 
(millions) 

Total Adv. 
Expenditures 
(millions)* 

Tobacco As A 
% of Total 
Expenditures 

% of High 
School Seniors 
Who are Daily 
Smokers 

1971 

272.5 

4,900.0 

5.6% 

N/A 

1972 

285.4 

5,270.0 

5.4% 

N/A 

1973 

301.6 

7,894.5 

3.8% 

N/A 

1974 

364.4 

7,504.0 

4.9% 

N/A 

1975 

397.1 

7,268.2 

5.5% 

26.9% 

1976 

511.5 

9,200.7 

5.6% 

28.8% 

1977 

592.3 

9,593.0 

6.2% 

28.8% 

1978 

656.2 

11,848.1 

5.5% 

27.5% 

1979 

808.3 

14,684.9 

5.5% 

25.4% 

1980 

880.9 

14,254.0 

6.2% 

21.3% 

1981 

1,079.3 

17,254.9 

6.3% 

20.3% 

1982 

1,243.9 

18,837.6 

6.6% 

21.1% 

1983 

1,533.4 

21,184.1 

7.2% 

21.2% 

1984 

872.4 

22,504.5 

3.9% 

18.7% 

1985 

887.3 

27,363.1 

3.2% 

19.5% 

1986 

728.8 

28,824.6 

2.5% 

18.7% 

1987 

599.5 

30,193.9 

2.0% 

18.7% 

1988 

656.3 

32,208.5 

2.0% 

18.1% 


Sources : 

Advertising Age 

University of Michigan National High School Senior Survey 
U. S. Department of Agriculture 

*total expenditures of top 100 leading advertisers 
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Per Capita 
Consumption 
(> 18 yrs. old) 

N/A 
N/A 
4,148 
4,141 
4,123 
4,092 
4,051 
3,967 
3,861 
3,844 
3,836 
3,739 
3,488 
3,446 
3,370 
3,274 
3,196 
3,083 


Source: https://www.industrydocuments.ucsf.edu/docs/qhblOOOO 
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- The clutter of advertising is tremendous problem for 
all industries, especially the tobacco industry. 

According to Young & Moschis: 

"It is generally acknowledged that in a typical magazine 
environment an 'average' advertisement receives 
approximately three seconds of viewing time .... 

Cigarette advertisements receive the least amount of 
viewing time of any major print advertising category. 

This is because the typical cigarette advertisement is a 
quintessential "reminder" advertisement — it grabs your 
attention, you see the picture and you go on to the next 
page. It is extremely rare for a cigarette advertisement 
to hold a_viewer's attention for more than a couple of 
seconds." 


2. Advertising Does Not Induce Ncnsmokers To S tar t Smoking, 
o A recent study in Adolescence concluded: 


o 


o 


"fPJeer groups are crucially inportant in the 
initiation of smoking among young adolescents, 
particularly females."® 


The President's Council Of Economic Advisers reported 
in 1987 that studies of why people start smoking identify 
the influences of parents, siblings and friends as the 
most important factors. "There is little evidence that 
advertising results in additional smoking. As with many 
products, advertising mainly shifts consumers among 
brands. Evidence from other countries suggests that 
banning tobacco advertising has not discouraged smoking." 


Dr. Mortimer B. Lipsett, Director, National Institute 
of Child Health and Human Development, March 9, 1983, 
in testimony for the House Subocnmittee on Health and 
the Environment stated "The most forceful determinants 
of smoking are parents, peers, and older siblings." 


7 

Yeung & Moschis, "Review of Eye Tracking and Recall 

Study of Adolescents Viewing Tobacco Advertisements," pp. 
9-10 (January 1990). 

8 McDaniel & van Roosmalen, "Peer Group Influence As A Factor 

In Smoking Behavior of Adolescents," Adolescence . Winter 
1989. 

9 

"Economic Report of the President: Transmitted to the 
Congress," January 1987, p. 186. 

10 Statement of Mw B. Lipsett, M.D., Hearings on HR 1824 
Before the Subcommittee an Health and the 
Environment of the House Caimittee on Energy and 
Commerce, 98th Congress (1983) 
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o Oannenting on recently proposed restrictions on tobacco 

advertising, Thomas Schelling, Director of the Institute 
for the Study of Smoking Behavior and Policy at Harvard 
University's John F. Kennedy School of Government said 
he had "seen little scientific evidence that advertising 
induces people to begin smoking." 

o In 1986 the World Health Organization published a survey 
which concluded: 

"When young people start smoking, the most important 
predictor is the smoking behaviour and smoking- 
related attitudes of 'significant others'." 

o Of the 5.27 trillion cigarettes produced in the world 
during 1988, approximately 40% were produced and 
consumed in countries where there is a ocrplete and- 
effective ban on all forms of tobacco advertising. 

Perhaps half of the 800 million people on earth who 
smoke have never seal a cigarette advertisement. 

Advertising Bans Do Not Reduce Cigarette Consumption. 

o In January 1989, Surgeon General C. Everett Kocp 

conceded it may be inpossible to prove advertising 
increases tobacco oensunption: "There is no 
scientifically rigorous study available to the public 
that provides a definitive answer to the basic question 
of whether advertising and promotion increase the 
level of tobacco consunption." 

o Chinese cigarette productiorv'oonsunption has more than 
doubled in the last decade and continues to increase 
at 12% annually, while ALL ocnmercial advertising is 
banned in China. Soviet cigarette oonsunpticn has 
increased almost 9 percent in the past decade despite the 


i:L Matlock, Carol, "Smoke-Free Advertising," National Journal, 
February 24, 1990, p. 453. 

12 

Aaro, Wold, Karinas, & Rinpela, "Health Behavior in 

Schoolchildren: A WHO Cross-National Survey," Health 
Promotion , vol. 1, no. 1, pp. 21 (May 1986). 

13 U.S. Department of Agriculture, Foreign Agricultural 
Service. 

14 

Report of the Surgeon General: Reducing the Health 

Consequences of Smoking: 25 Years of Progress . Jan. 
1989, p. 512. 
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TOTAL prohibition of commercial advertising. The same 
growth is evidenced in other Eastern Bloc countries, 
including Bulgaria, Yugoslavia and East Germany which 
also ban advertising. In Thailand, Iceland, Singapore, 
and Italy, pier capita cigarette consurrption has continued 
to grew in spite of the ad bans in effect. 

o Cigarette advertising in Norway was banned in 1975. 

Per capita oonsunption rose overall from 1975 through 
1980, declined fren 1981 through 1983, and rose in 
1984. The pattern is very similar to the U.S. 
oonsunption pattern except U.S. oonsunption has been 
declining since 1983. Smoking incidence in Norway 
fell from 46 percent in 1975 to 42 percent in 1984. 

Curing the same period, U.S. smoking incidence fell 
from 37 percent to 32 percent. Despite the 
Norway advertising ban, and the lack of ary similar 
U.S. ban, smoking incidence dropped more rapidly in 
the U.S. than in Norway over this period. 16 

4. Cigarette Ads Fully Inform The Stocker Of The Purported 
Health Risks Of Smoking. 

o The warning labels on cigarettes alone appear sane 30 
billion times each year—that's nearly 500 warnings 
per smoker per year. Every time anyone sees a 
cigarette ad, that person also sees the Surgeon 
General's warning on smoking and health and "tar"/nicotine 
content. 

o In hearings before the United States House of 

Representatives in March 1982, a letter by Bums W. 

Roper, C hair man of the Roper Organization, concluded, 
w [T]he public is highly aware of the reported dangers of 
smoking." The letter also stated that more than 90% of 
adults "believe that smoking is hazardous to a smoker's 
health." 1 ' 


15 

J. J. Boddewyn, "Tobacco Advertising Bans and Ccnsunption in 
16 Countries," International Advertising Association, 
1986. 

16 J.J. Boddewyn, 1986. 

17 

Testimony on behalf of the Roper Organization Before the 
Subcommittee cn Health and the Environment of the 
Ocrmittee cn Energy and Ocmerce, March 1982. 
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o 


Young people are especially aware of the "alleged" risks 
attributed to smoking. As the Surgeon General has stated, 

"By the time they reach the seventh grade, the vast 
majority of children believe smoking is dangerous to 
one's health." 

Of 895 children and adolescents questioned in a 1987 
survey, over 98 percent said they believed smoking is 
harmful and "accurately named one or more body parts that 
are adversely affected by smoking." 

5. Advertising Censorship Restricts Ocnpetiticn and Inflicts Eccncmic Damage. 

o The most recent report cn the effects of an advertising 
ban, released by the Leadership Council on Advertising 
Issues, concluded that: 

o A ban on tobacco advertising would put 165 

magazines cut of business, trimming circulation by 
5 percent and eliminating 4,130 jobs 

o A tobacco advertising ban would also cost 7,904 
jobs in the newspaper business, or 1.5 percent of 
the workforce. 

6. Cigarette Advertisements Seek To Maintain Brand Share. 

o Advertising in mature markets, such as the one for 

cigarettes, is not intended to attract new customers, but 
to maintain brand loyalty and promote brand switching. 

Annually, ten percent of smokers change brands. Ten 
percent of the $35 billion cigarette market is hicfrly 
significant, since no brand introduced in the last 10 
years has gained more than a 5 percent share. A single 
market-share point in the tobacco industry is worth $358 
million and 10 percent of the market is worth $3.6 billion . 

7 . Banning Advertising Of A Legal Product May Be Dhcorstitutional. 

o In this area of "commercial speech," the Supreme Court 
has recognized a four-part test to determine if the 

18 

Smoking & Health: A Report of Surgeon General: The Health 
Consequences of Smoking, Behavioral Aspects of Smoking, 

Education and Prevention", 1979, pp. 17-10. 

19 

Leventhal, et al., "Is the Smoking Decision an 'Informed 
Choice'?", JAMA , vol. 257, 1987, pp. 3373-76. 

20 

Fenner, R. G. and William Li 1 ley III, "Irrpact of Advertising 
on the Competitive Structure of the Media: With a Special 
Analysis of Advertising of Automobiles, Beer, Wine 
Tcbaooo and Liquor," Leadership Council on Advertising 
Issues, 1990. 
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restriction of caranercial speech is constitutional: 


o ads mast concern lawful activity; 
o the government interest must be substantial; 
o the restriction must directly advance interest; and 

o the regulation is no more restrictive than 

necessary to achieve that interest. 

The ability to satisfy at least the last two criteria 
presents the censors with the biggest constitutional 
hurdle. 

8. A Tobacco Ad Ban Sets A Dangerous Precedent. 

o Legislation enacted to exert behavioral control 
through the control of free speech is the most 
dangerous kind of government intrusion. It is 
beyond the purview of government to decide what is 
"information" and what is not. Giving the government 
control over deciding what information is 
ccnmercially valuable risks reducing all available 
information in the society (and marketplace) to the 
lowest common denominator. 


21 . 


Central Hudson Gas & Electric Corporation v. PSC, 447 U.S. 
557 (1980). 
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ADVERTISING AND PRODUCT INNPVATICKS f 3 / 90 ) 


Advertising and marketing techniques such as sampling, 
couponing, and promotional sponsorship are indispensable tools 
to convey product informatics! to the consumer. Without the use 
of these tools, product innovation designed to address consumer 
demands became severely inhibited. Throughout the last three 
decades, -tobacco companies have undertaken efforts to modify their 
products in response to consumer demand: 

1. Developed filters which reduce the amount of "tar” inhaled 
by a smoker. In 1955, an average ciga rett e delivered 
37 milligrams of "tar 41 compared to 12 milligrams of 
"tar” today. Indeed, there are ultra-low "tar” brands 
that deliver as little as one or two milligrams of "tar" 
per cigarette, a 95 percent reduction fran the 1955 level. 


2. Designed methods for diluting cigarette smoke with 
fresh air in order to reduce "tar" delivery still 
further in response to consumer demand. First used in the 
late 1950s, this process has developed from mere pinpricks 
in filter material to the present technology in which lasers 
make microsoopic holes throughout the entire cigarette 
paper to allow for even more ocnplete dilution. 


3. In 1989, Superslims from Virginia Slims, a cigarette with 70 
percent less smoke from the lit end than the average 
cigarette, was introduced to the market. 


These innovations, created directly because of consumer-demand, 
would not have been available to consumers if manufacturers were not 
able to convey information about product characteristics to their 
customers through advertising and marketing promotions. This holds 
true for the future as well. 


In fact, John E. Cal fee, former assistant to the director 
of the Bureau of Economics at the FTC, concluded, M [T]he fact remains 
that successive restrictions on advertising have tended to undermine 
inprovements in cigarettes while doing nothing to reduce smoking." 1 


Ceil fee, John E., "The Ghost of Advertising Past," Regulation . 
Ncvernber/Deoember 1986, p. 45. 
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CIGARETTE VENDING MACHINES (3/90) 


STATUS 

In December 1985, the American Medical Association introduced a model 
bill which called for banning the sale of cigarettes from vending 
machines. In 1987, the U. S. Conference of Mayors adopted a policy to 
discourage the sale of tobacco by vending machines. In 1988, the 
National Association of Counties strengthened regulation' and enforcement 
of activities which make tobacco use accessible to minors such' 
as the placement of vending machines. 

To date, nine states and 24 localities restrict the sale of cigarettes 
by vending machine in government buildings or limit their placement to 
locations not accessible to minors. On October 10, 1989, White Bear 
Lake, Minnesota became the first local jurisdiction to ban all cigarette 
vending machine sales. 


Humber 

of State/Local Vending 
Introduced/Approved - 

Machine 

1986-89 

Restrictions 



1986 

1987 

1988 

1989 

1990* 

STATE 






intro. 

3 

18 

15 

21 

23 

appr. 

- 

1 

2 

2 

2 

LOCAL 






intro. 

5 

3 

ID 

27 

64 

appr. 

1 

1 

3 

19 

28 


*as of 3/1/90 
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SUMMARY ARGUMENTS 


Vending Machines Are Not A Significant Source Of Cigarettes For Minors. 

A 1989 study conducted by Response Research, concluded: 

- 84 percent n of the teens who primarily got their cigarettes by 
purchasing them when they first started smoking bought them 
over-the-counter." 

- "Almost two-thirds of the Frequent Purchasers (64%) buy 
over-the-counter often^ whereas only one in ten (9%) buys from a 
vending machine often. " 

State laws in almost all states prohibit the sale of cigarettes 
to minors. Enforcement of such laws should be sufficient to address 
any problems or concerns. 


The Majority Of Vending Machines Are Not In Areas Youth Can Access. 
Most cigarette vending machines are in bars, factories and 
offices. Additional restrictions are not necessary. A 1986 study 
commissioned by National Automatic Merchandising Association 
concluded "8 out of 10 cigarette vending machines are located in 
places wh^re under-age minors are not allowed or usually not 
present.” A 1988 machine placement survey conducted by the 
Michigan Distributors and Vendors Association confirmed ”95.6% 

(of cigarette machines) are located in peaces where minors 
are not allowed or are well supervised.” 

Since 1962, The Vending Machine Industry Has Followed A 6-Step Code Of 
Regulation Designed To Insure That Cigarette Vending Machines Are Not 
A Source Of Cigarettes For Minors. The Code includes the following 
provisions: 

-Determine location of machines to which minors are likely to have 
access; 

-Post "Minors are Forbidden” warning decals; 

-Post on each machine the name, address and phone number of the 
operator; 

-Solicit the location owner's cooperation to prevent minors from 

purchasing cigarettes; Relocate machines where necessary; 
-Remove machines from locations where the sale of cigarettes to 
minors cannot be prevented; 

-Cooperate with competitors to achieve area-wide compliance. 


^"Teenage Cigarette Smoking and Purchasing Behavior," Response 
Research, June/3uly 1989. 

2 

Nationwide Cigarette Vending Machine Placement Study Commissioned 
by the National Automatic Merchandising Association, 1986. 

^Michigan Distributors and Vendors Association Survey, 1988. 

4 

National Automatic Merchandising Association 
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Cigarette Vending Machines Are Responsible For Only A Small 
Percentage Of Total Cigarette Sales. In 1988, there were 373,800 
cigarette vending machines, which represented only 3.5 percent of 
total cigarette sales. Cigarette vending machine placement has been 
dramatically reduced in recent years. In 1976, 32,065 new cigarette 
vending machines were shipped; in 1987 it was less than 4,000. 


Prohibiting The Sale Of Cigarettes Through Vending Machines Will 
Result In Severe Economic Loss. Beyond the capital loss represented 
by the devaluation of over 373,800 cigarette vending machines, which 
is estimated to be approximately $2 million, 10,000 vending- 
related jobs will be lost, at an average annual compensation of 
$25,000, or $250 million in total. Moreover, $1.6 billion will be 
lost in retail sales. 


The Factors Considered Most Important In Youth Initiation Of Rmnirin g 
Include Peer Influence, Family Attitutes, Heme Environment And 
Socioeconomic Background. A 1989 study completed by the 
International Advertising Association concluded: 

"(P]arents, siblings and friends, appear to be the determining 
factors when children start to smoke.” 

Moreover, a study conducted by Response Research, commissioned by the 
National Automatic Merchandising Association (1989), found that for 
58% of the teens surveyed, "lT]he primary motivator was knowing 
someone else who smoked." On^y 15% of teenage smokers come from 
families where no one smokes. 

In sum, a small fraction of the nation's cigarettes are sold through 
vending machines, a small fraction of the nation's teenagers obtain 
cigarettes through vending machines and a small fraction of the 
nation's smokers are teenagers. Banning the sale of cigarettes 
through vending, machines is a "solution" way out of proportion to the 
"problem". 


Statement of Richard W. Funk, Esq., Chief Counsel, National 

Automatic Merchandising Association, to the Subcommittee 
on Transportation and Hazardous Materials of the House 
Committee on Energy and Commerce, July 25, 1989, p. 4. 

& Ibid> p. 5. 

7 

"Juvenile Smoking Initiation & Advertising," Children's Research 
Unit, London, England, March 1989, p. 3. 

8 

Response Research, June/July 1989. 
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STATE/LOCAL VENDING MACHINE RESTRICTIONS (3/90) 


State/Locality 

ALASKA 

CALIFORNIA 

Duarte 

Manteca 

Orange County 

CONNECTICUT 
W. Hartford 

DELAWARE 

FLORIDA 
Lake City 

IDAHO 

ILLINOIS 

Addison 

Wheaton 

Woodridge 

INDIANA 

IOWA 


Restriction 

Vending machines must be inaccessible to minors 


Requires cigarette vending machines to be 
inaccessible to minors 
Bans cigarette vending machines except on 

business premises where minors are forbidden 
Bans cigarette vending machines on county-owned 
property 


Bans cigarette vending machines on city-owned 
property 


Bans sale of tobacco products on gov*t property 


Restricts location of vending machines to within 
the unobstructed view of an adult eye 


Vending machines must be inaccessible to minors 


Requires cigarette vending machines accessible to 
minors to be equipped with a manual, electric or 
electronic device. 

Requires cigarette vending machines accessible to 
minors to be equipped with a manual, electric or 
electronic device. 

Requires cigarette vending machines accessible to 
minors to be equipped with a manual, electric or 
electronic device. 


Allow machines in workplaces, bars or must be 

equipped with' a locking device to 

© 

Bans sale of tobacco products in state buildings (0 

CO 

CD 
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to 

to 
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Year 

1988 

1989 
1976 

1987 

1986 

1989 

1988 

1943 

1989 

1989 

1989 

1990 

1987 
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State/Locality 


Restriction 


Year 


MINE 


MASSACHUSETTS 

Leominster 

MARYLAND 

Friendship Heights 
Harford County 


MINNESOTA 


Austin 

Big Lake 

Blaine 

Bloomington 
Brooklyn Center 
Brooklyn Park 
Cannon Falls 
Coon Rapids 
Chanhassen 
Dassel 
Duluth 


Excelsior 

Hutchinson 

Jackson 

Kenyon 

Milaca 

Minneapolis 

Monticello 

Mora 

Morgan' 

New Brighton 


Northfield 
Preston 

Owatonna 
Redwood Falls 


Requires machines to be directly supervised by an 1989 
adult or inaccessible to minors 


Restricts vending machines to workplaces, bars 


1989 


Requires cigarette vending machines to be located 1985 
within view of proprietor 

Bans cigarette vending machines in county-owned 1988 
facilities 


Allow machines only in workplaces, bars or with 
locking devices 


1990 


restricts vending machines in workplace, bars 
and public places much use token system 
Restricts vending machines to liquor 
establishments 

Requires cigarette vending machines to be 
inaccessible to minors 
Bans sale of cigarettes by vending machine 
Bans sale of cigarettes by vending machine 
Bans sale of cigarettes by vending machine 
Vending machines must be inaccessible to minors 
Bans sale of cigarettes by vending machine 

Bans sale of cigarettes by vending machine 

Bans sale of cigarettes by vending machine 

Bans vending machines in all public areas except 

bars and off-sale liquor stores; Complete ban 
by 1993 

Requires supervision of vending machines 
Requires cigarette vending machines to be 
inaccessible to minors 
Bans sale of cigarettes by vending machine 
Bans sale of cigarettes by vending machine 
Bans sale of cigarettes by vending machine 
Requires cigarette vending machines to be 
inaccessible to minors 

Restricts vending machines-liquor establishments 
Bans sale of cigarettes by vending machine 
Bans sale of cigarettes by vending machine 
Requires that cigarette vending machines be 
located in areas with restricted access to minors 
and be maintained in continuous observation and 
supervision 

Bans sale of cigarettes by vending machine 
Restricts vending machines to bars, private clubs 
and other places where minors are not permitted 
Bans sale of cigarettes by vending machine 
Bans sale of cigarettes by vending machine 
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1990 


1990 

1989 

1990 
1990 
1990 
1990 
1990 

1989 

1990 
1990 


1990 

1990 

1990 

1990 

1990 

1989 

1990 
1990 
1990 

ro 1989 
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ro 
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J £ 1990 
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(Q1990 
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Year 


State/Locality 


Restriction 


MINNESOTA (Cont.) 
Richfield 
Shoreview 

St. Cloud City 

St. Louis Park 
St. Paul 

West St. Paul 

White Bear Lake 

NEW YORK 
Erie County 
New York City 

OREGON 

Lebanon 

Linn County 

TEXAS 

Houston 

UTAH 

WASHINGTON 

Battleground 

Clark County 

King County 

MountLake Terrace 
Vancouver 

WISCONSIN 


Bans sale of cigarettes by vending machine 
Requires cigarette vending machines to be 
inaccessible to minors 
Requires cigarette vending machines to be 
inaccessible to minors 
Bans sale of cigarettes by vending machine 
Requires cigarette vending machines to be 
inaccessible to minors (machines in public 
places require locking devices) 

Restricts vending machines to liquor 
establishments 

Bans all cigarette vending machines 


Restricts vending machine sales 
Bans the sale of tobacco products in city-owned 
buildings effective 1/1/91 

Resticts vending machines to workplaces, places 
and places inaccessible to minors 
Restricts vending machines to area within direct 
view and 25 feet of the proprietor 


Bans vending machines in city-owned buildings 

Restricts vending machines to bars, private clubs 
or workplaces not available to the public 


Restricts vending machines to commercial buildings, 
factories and places inaccessible to minors 

Restricts vending machines to commercial buildings, 
factories and places inaccessible to minors 

Requires cigarette vending machines to be 

inaccessible to minors; allows machines where 
proprietor of premises can control use by an 
electronic device. 

Restricts vending machines to workplaces, bars 
or behind counter 

Restricts vending machines to commercial buildings, 
factories and places inaccessible to minors 

Bans tobacco vending machines within 500 ft. 
of primary/secondary schools 


Source: Tobacco Institute 
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SAMPLING BANS (3/90) 


SUMMARY ARGUMENTS 

1. A Ban On The Distribution Of A Legal Product To Adult 
Consumers May Violate The Constitutional Guarantee 

Of Free Commercial Speech. Moreover, state and local 
legislation may be totally pre-empted by the Federal 
Cigarette Labeling and Advertising Act. As the Federal 
Trade Commission has stated, the federal statute would 
have to be amended to provide the states with the 
authority to regulate marketing practices such as 
sampling. 

2. Manufacturers Use Sampling To Switch Smokers From 

One Brand To Another, Not To Entice Nonsmokers To Begin To 
Smoke. Annually, ten percent of smokers switch brands. Ten 
percent of the $35 billion cigarette market is highly 
significant since no brand in the last 10 years has 
gained more than a 5 percent share. A single market-share 
point in the tobacco industry is worth $358 million and 
10 percent of the market Is worth $3.6 billion . 

3... The Tobacco Industry Follows Strict Guidelines To Prevent 

Irresponsible Sampling. The tobacco Industry's own sampling 
code strictly forbids: 

o Distribution to persons under the age of 21 
o Sampling within 2 blocks of educational establishments 
o Sampling through the mail 

o Distribution of unsolicited samples to adults who decline or 
refuse to accept them 

It also contains the following provisions: 

o Samplers must ask whether an individual is a smoker, 
o Samples must be secured to prevent improper 
distribution 

o Samplers may not block pedestrian traffic^ 
o Samplers must dispose of litter properly. 

5. No One Has Ever Produced Any Credible Evidence That A 
Minor Or Nonsmoker Was Induced To Start Smoking Because 
Of A Sample Pack Of Cigarettes--However It Was Obtained. 

6. Sampling Bans Hurt The Respective State or Local Community. 
Localities that ban sampling eliminate Jobs for those 
whose business it is to distribute samples. Tax revenues 
derived from sample cigarettes are also reduced by 


1,1 Code of Cigarette Sampling Practices,” Tobacco Institute, 

1985. 
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sampling bans: although samples are given free to 
smokers, the manufacturers pay all applicable federal, 
state, and local taxes on the samples. 

7. Sampling Bans Reduce Consumer Choice And Inhibit The 
Introduction Of New Products. They are thus anti¬ 
competitive . 

8, Marketing Restrictions Do Not Reduce Consumption. 

In countries where sampling and other cigarette marketing 
efforts are prohibited, cigarette consumption has not 
declined nor has smoking incidence among minors. What has 
happened is a slowing of the trend toward lower "tar" and 
nicotine cigarettes. 


$ 
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State Activities Division 
Tbs Tobsooo Instituts 


January 1990 


8tate/Localit v 

Alabama 

Alaska 

Arizona 

Arkansas 

saU Cora i* 


TOBACCO 8AMPLING BAM8 i RESTRICTIONS 


Restriction 


No state or local lavs. 

No state or local lavs. 

No state or local lavs. 

No state or local lavs. 

Prohibits sale, gift or other furnishing 
of tobacco products to persons under age 
18. Prohibits local governments from 
adopting ordinances inconsistent vith 
state lav. [1988, Chapter 1045. Section 
308 of Penal Code.] 

Regulates sampling of smokeless tobacco 
products by direct distribution or through 
mail-in or telephone requests. Prohibits 
sampling of smokeless tobacco products 
within tvo-block radius of youth-oriented 
premises. Prohibits distribution of 
unsolicited smokeless tobacco products 
through the mail. (il986, Chapter 185. 
Section 17537.3 of Business & Professions 
Code. 


Repealed by 1988 Lav: Prohibits 
unsolicited distributionn of tobacco 
products to residences. (1971, Chapter 
1005. Section 308b of Penal Code.] 
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California , cont'd. 
. 8 an fruoiico 


gfi laafla 

Pglftvart 

Zl2£iA* 

. Lake City 


. Tallahassee 


glfiiail 

. Atlanta 


Prohibits distribution of cigarettes or 
other tobacco products or "coupons, 
certificates, or other written material 
which may be redeemed for tobacco products 
without charge, to any person on any 
public street or sidewalk or in any public 
park or playground or on any other public 
ground or in any public building." 

[1988. Part II, Chapter VIII, Section 95 
of San Francisco Municipal Code (Police 
Code).] 

No state or local laws. 

No state or local laws. 

No state or local laws. 

No state law. 

Prohibits distribution of cigarettes or 
other tobacco products "for no 
consideration or nominal consideration at 
any public place...that is within two 
blocks of any playground or school or any 
public event or function attended 
primarily by minors." 

[1988, Ordinance 88-628.] 

Regulates distribution of free cigarettes 
or other tobacco products. Requires 
permit from City Manager; prohibits 
sampling to persons under age 21 or within 
two blocks of centers of youth activity, 
and sets other requirements based on 
Cigarette Industry Code of Sampling 
Practices. Provides for hearing on 
complaint of violations? violation is 
subject to cancellation of permit and 
suspension for three years. 

[1984, Ordinance 84-0-2370AA.] 

No state law. 

Prohibits distribution of cigarettes or 
other tobacco products "free to any person 
on any public street or sidewalk, or in 
any public park or playground, or in areas 
open to the public in any publicly owned 
or operated building." [1986] 
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mill 

IMS 


Ho state or local laws. 


Packages of cigarettes for sale or for 
sampling may include no fewer than 20 
cigarettes. [1974, Chapter 211. Chapter 
25, Section 63-2502(e).] 

Illinois Ho state law. 

. Addison Prohibits free distribution of tobacco 

products on any sidewalk or other property 
owned by the village, school district, 
park district or public library. Tobacco 
dealer's license required for sale or 
other distribution of tobacco products. 
[1989, Ordinance 0-89-101. Chapter 13, 
Sections 13-36 through 13-40, Municipal 
Code.] 

. Wheaton Prohibits free distribution of tobacco 

products on any sidewalk or other property 
owned by the village, school district, 
park district or public library. Also 
prohibits sale or other distribution 
within 100 feet of any school, child care 
facility or other buildings used for 
education or recreation programs for 
persons under age 18. Tobacco dealer's 
license required for sale or other 
distribution of tobacco products. [1989. 
Article VI, Chapter 15, City Code.] 


. Woodridge 


) 


Prohibits free distribution of tobacco 
products on any sidewalk or other property 
owned by the village, school district, 
park district or public library. Also 
prohibits sale or other distribution 
within 100 feet of any school, child care 
facility or other buildings used for 
education or recreation programs for 
persons under age 18. Tobacco dealer's 
license required for sale or other 
distribution of tobacco products. [1989, 
Ordinance 89-15. Chapter 18A, 

Comprehensive Regulation of Tobacco 
Products.] 

o 

to 
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XAfllAU 


lar-i 


toam 


Prohibits distribution of tobacco products 
to parsons under ags 18 and dsfinss 
"distribute" as giving “tobacco to anothsr 
person as a means of promoting, 
advertising, or marketing the tobacco to 
the general public." [1988, Senate Bill 
235. Indiana Code 35-46-1-10.] 

Free sample packages may contain no more 
than four cigarettes or little cigars and 
must bear word "Sample." Requires 
authorization by Director of Taxation for 
distribution. [1939. Section 98.39.] 

No state or local lavs. 


Louisians 


ttiiat 


M agXlA&d 

. Bovie 

Massachusetts 
. Amherst 


No state or local lavs. 

Prohibits distribution of promotional 
samples of tobacco products to persons 
under age 18. [1988, House Bill 1966. 

R.S. 14:91.6.] 

Prohibits distribution of free cigarettes 
or tobacco products to "any person under 
the age of 18 years in any place, 
including, but not limited to, a public 
way or sidewalk, public park or 
playground, public school or other public 
buildings, or an entrancevay, lobby, hall 
or other common area of a private 
building, shopping center or mall." 
[First passed in 1983, Chapter 239, 
revised 1989, Chapter 445. 22 MRSA, 

Section 1579.] 

No state lavs. 

Prohibits sampling of tobacco products. 
[1986.] 

No state lav. 

Prohibits distribution " except at full 
retail price" of tobacco products for 
commercial purposes "in or upon any part 
of the streets, parks, public grounds, 
public buildings, or other public places." 
[1987, Town Meeting Article 52.) 
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Messachusetta , coat'd. 


. Boston 


. Cambridge 


. Leominster 


. Newton 


. Somerville 


. Worcester 


Prohibits distribution " except at full 
retail price" of tobacco products for 
commercial purposes "in or upon any part 
of the streets, parks, public grounds, 
public buildings, or other public places." 
[1984. Title 14, Section 270A, City of 
Boston Code.] 

Prohibits distribution of tobacco products 
in the course of business "free to any 
person on any public street or sidewalk, 
or in any public park or playground, or 
in any other public grounds, or in any 
public building." (1982. Section 17- 
41A, Code of the City of Cambridge.] 

Prohibits distribution of coupons or 
vouchers redeemable for tobacco products 
for free or at nominal cost. Prohibits 
distribution of free or nominal cost 
sample tobacco products. [1989. 
Leominster Board of Health Regulations.] 

Prohibits distribution of tobacco products 
in the course of business "free to any 
person on any public street or sidewalk, 
or in any public park or playground, or 
in any other public grounds, or in any 
public building." (1982, Ordinance R- 
224. Section 20-18, Revised Ordinances 
of the City of Newton.) 

Prohibits distribution of tobacco products 
in the course of business "free to any 
person on any public street or sidewalk, 
or in any public park or playground, or 
in any other public grounds, or in any 
public building." [1983, Ordinance 83- 
8. Section 12-83, Code of Ordinances of 
the City of Somerville.) 

Prohibits distribution of cigarettes or 
other tobacco products for commercial 
purposes "free to any person or persons 
in any public park or playground, at any 
center of youth activities, schools 
college campuses or fraternity or sorority 
houses, or within 200 feet of such 
enumerated premises or to anyone...pnder 
the age of 18 years." [1984. Chapter 15, 
Section 13, Revised Ordinances of 1974.] 
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Michigan 

&laajn&fci 


. Albert Lee 


. Minneapolis 


. St. Paul 


Ml g»l3 ?l PRi 

alaasaxl 

Montana 

Nebraska 


No stata or local lava. 

Prohibita promotional distribution of 
tobacco products "except that single 
serving samples of tobacco may be 
distributed in tobacco stores." [i 1987, 
Chapter 399. Section 325F.7T, Subdivision 
3, Minnesota Statutes 1986.] 

Repealed in 1987: Prohibits promotional 
distribution of smokeless tobacco 
products. Requires verification of age 
before distributing a promotional 
cigarette sample. [1986, Chapter 352. 
Section 325F.746.) 

Prohibits distribution of free cigarettes 
at anyplace in the city for the purpose 
of advertising cigarettes or any other 
product, service or establishment. [1980, 
Ordinance 2430. Chapter 1721, Section 6, 
Municipal Code.] 

Prohibits distribution of free cigarettes 
"to any person on the public malls, 
sidewalks or pedestrian concourses" by 
person in the business of selling or 
promoting cigarettes. [1979. Title 13, 
Chapter 281, Section 70, Minneapolis Code 
of Ordinances relating to License and 
Business Regulations.] 

Prohibits distribution of free cigarettes 
"to any person on the sidewalks, 
pedestrian concourses, pedestrian malls, 
or pedestrian skyway systems" by person 
in the business of selling or promoting 
cigarettes. [1979, Ordinance No. 16609. 
Chapter 336, Section 8, Saint Paul 
Legislative Code.] 

No state or local lavs. 

No state or local laws. 

No state or local laws. 

Prohibits distribution of smokeless 
tobacco products to the general public "at 
no cost or at nominal cost or to give 
coupons and rebate offers with the 
products" for promotional purposes. 
[1989, Legislative Bill 48. New Section. ] 
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Nevada No state or local law*. 

Nay Hampshire Prohibits distribution of promotional 

samples of any tobacco product to persons 
under age 18. [1986, Chapter 162. RSA 



78, 

Section 

12-b.] 


New Jersey 

NO 

state 

or 

local 

lavs. 

New Mexico 

NO 

state 

or 

local 

lavs. 

New York 

No 

state 

or 

local 

lavs. 

North Carolina 

No 

state 

or 

local 

laws. 

North Dakota 

No 

state 

or 

local 

laws. 


Ohio Prohibits sale or distribution of tobacco 

products to persons under age 18. 
Prohibits distribution in any place that 
does not have posted a conspicuous sign 
stating ban on sale to persons under age 
18. [1984, House Bill 152. Section 
2927.02, Revised Code.] 


. Cincinnati Prohibits handing out or otherwise 

distributing tobacco products "in or upon 
any sidewalk, street or other public place 
for advertising or sales promotion 
purposes." [1988. Section 714.24, 
Cincinnati Municipal Code.] 


Oklahoma 


No state or local laws. 


Oregon 


Pennsylvania 
Rhode Island 
South Carolina 
South Dakota 
Tennessee 


Prohibits distribution of free tobacco 
products to persons under 18 "as part of 
a marketing strategy to encourage the use 
of tobacco products." [1989, House Bill 
3146. New Section.] 


No state or local laws. 
No state or local lavs. 
No state or local laws. 
No state or local laws. 
No state or local laws. 
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mu 

. Austin 


. Dallas 


Slab 


Vermont 


Virginia 


. Battle Ground 


. Clark County 


No state lavs. 

Prohibits delivery of free tobacco 
products or the offer to transfer free 
products "upon any public street, highway, 
bridge, alley, sidewalk or right-of-way." 
[1988, Ordinance No. 880218-F. Section 
10-5-3(j), Code of City of Austin.J 

Requires promoters of special events in 
city park to obtain "special product 
permit" in order to have product samples 
available for "on-premises give away at 
a specified location and time." Prohibits 
Park & Recreation Department from co¬ 
sponsoring any special events at which 
"adult-oriented products are given free 
to the general public and/or sampled by 
the general public in city parks or park 
facilities." Defines "adult-oriented 
products" to include tobacco products, 
alcoholic beverages and services or 
entertainment "which may be deemed adult- 
oriented." [Dallas Park Board Special 
Events Policy.] 

Prohibits distribution of tobacco products 
"without charge" except to adults "at 
professional conventions where the general 
public is excluded" and "to persons of 
legal age upon their purchase" of tobacco 
products. [1989, House Bill 51. Section 
76-10-112 Utah Code Annotated 1953. ] 

Prohibits distribution of smokeless or 
chewing tobacco "without charge." [1986, 
House Bill 154. Section 76-10-111, Utah 
Code Annotated 1953.] 

No state or local lavs. 

No state or local lavs. 

No state lav. 

Prohibits distribution of free sample 
products "in any setting." [1989, 
Ordinance 643. 

Prohibits distribution of free sample 
products "in any setting." [1989, 
Ordinance 1989-10-05.] 
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Washington , cont'd. 
. Vancouver 

want Virginia 
Wisconsin 


Wyoming 

District of Co iunb<« 


Prohibits distribution of free sample 
products "in any setting." [1989, 
Ordinance 2844.] 

No state or local lavs. 

Prohibits providing tobacco products "for 
nominal or no consideration" to persons 
under age 18. Allows a local government 
to adopt a measure regulating conduct in 
this section "only if it strictly conforms 
to this section." [1988, Act 336. 
Section 134.66, Wisconsin Statutes.] 

No state or local lavs. 

No lavs. 
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Niche Marketing (3/90) 


1. *Smaking Is Not The Cause Of Excessive Illness Or Mortality In 
Minorities. 

- According to a study, released in February 1990 and conducted 
by the Centers for Disease Control, the high rate of premature deaths 
among black Americans is the result of so many different variables that 
even if high quality health care were equally available to both races and 
incomes were equal, 31 percent of the gap in mortality rate ratios would 
remain. Researchers found that differences in incxine alone accounted for 
38 percent of the mortality rate gap. Another third of the gap could be 
accounted for by adjusting for six risk factors incl udin g blood pressure, 
cholesterol level, weight, alcohol intake, smoking and diabetes. Smoking 
proved to be no more significant a factor than any of the others . The 
remaining 31 percent of the gap could not be explained at all . 


2. *Minority Populations Rave More Pressing Health Concerns: 

2 

0 "Blacks are twice as likely to die in infancy as whites". 

0 In 1986, the.death rate among black men was 50 percent higher than for 
white men. 

0 "Influenza and pneumonia caused 28 of each 100,000 deaths among black, 
men, feu: higher than the 18 per 100,000 rate posted for white men." 

0 "Although homicide ranks 12th among all causes of death, it takes 

nearly as many lives as accidental injuries for black males who die 
before age 65." "A minority male born today faces a 1 in 
38 probability he will die a murder victim, a product of a 34 percent 
junp in the murder rate in the last 20 years...." The typical 
American faces a 1 in 177 chance. Therefore, a black male is fcur 
times more likely to be murdered as a white. 

0 According to a report, "Troubling Trends: The Health Of America's 
Next Generation," conducted by the National Ccrmissicn to Prevent 
Infant Mortality, "The rest recent statistics available indicate that 
in 1987 the gap between the black and white infant mortality rates was 
the widest recorded since reporting of these data began in 1940." 
Currently, infant deaths are twice as high for blacks as for whites. 


1 . 


Otton, M. W., et al., 


The Effect of Known Risk Factors on the Excess 


Mortality of Black Adults in the United States," JAMA, 
Feb. 9, 1990. 

2 "US Health," AP Newswire, March 15, 1989. 

3 Ibid. 

4 Ibid. 

5 Ibid. 

^JPI International, January 12, 1989. 
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According to Former Senator Lawton Chiles, Chairman of the Caranission, 
"A review of the last decade alarms us that in the 1990s we may see 
more infants die per year than the 40,000 we now lose before their 
first birthdays." 

0 "AIDS is hitting blacks and other minorities proportionally harder than 
whites because the disease is spreading fastest in this country among 
intravenous drug abusers, whose_ranks are heavier in minority 
populations than among whites." 


3. m i nor ities Are Just As Capable Of Making feticnal, Informed Choices. 

- Commenting on tobacco advertising in minority media. Dr. Benjamin L. 
Hooks, Executive Director of the NAACP, argued: 

"Over the past several months, increased attention has been focused 
on advertising by tobacco companies in minority publications and on 
billboards in minority neighborhoods. Charges have been node that 
these companies cure specifically targeting minority communities 
because they offer a tempting target and are more likely to be 
persuaded by the advertiser's message than the majority ccmmunity. 
Buried in this line of thinking, and never really mentioned by these 
critics, is the rationale that Blacks are not capable of making their 
cwn free choices and need seme guardian angels to protect their best 
interests. This is an insidious form of paternalism. Blacks, like 
the rest of the populace, can make the choice of whether to smoke or 
not .. .Let me make it clear that I am not advocating that anyone 
smoke. However, I believe that African Americans have the right, 
just as everyone else, to make that choice cn their own." 

According to the President of the National Association of Hispanic 
Publications, Tiro Duran, "cigarettes and alcohol are legal 
products that many Hispanic readers choose to purchase. But that's 
not a reason for discrimination." 


He added: 

"You don't hear cries of outrage over housewives being 'targeted' 
by detergent makers, or yuppies being 'exploited' by exposure to 
American Express ocnmercials. Why is that? Because, unlike 
Hispanics, nobody would dare suggest that those people need to be 
'protected' from advertising." 


7 "Black Infant Mortality Rate Is Double That of White Infants," 
Health News Daily . March 1, 1990. 

8 

"U.S. Life Expectancy Climbs Overall But Declines For Blacks," 
Reuters, March 15, 1989. 

9 

Outdoor Advertising Association of America Newsletter, January 
1990. 

*^AP Newswire, March 1, 1990. 
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Caroline R. Jones, the founder and president of Caroline Jones 
Advertising believes the whole concept of target mar keting is being 
discredited, "...marketing is targeting. Everyone should target. 

.. .Different ethnic groups spend their money differently, based on 
accessibility, price, sophistication, knowledge of brand names and the 
deal offered. You can design a program to sell more to different 
groups, tut only if you admit that there are differences." 11 

Gary Wilcox, Associate Professor at the University of Texas, argues, 

" •. .manufacturers have a right to advertise their brands as long as 
tobacco is a legal product. If we let the government tell industry not 
to target groups of consumers, where does that stop? Big Brother is 
trying to tell society what to do." He also said that banning 
sponsorship of sporting and cultural events would inpose financial 
hardsh ips and would not be effective anyway. 

At a hearing before the Subcommittee on Transportation and Hazardous 
Materials, on March 1, 1990, Representative Alex Md-Iillan (R-NC) 
said, "[I]f a cigarette company targeted their products to an 
upper-income, white WASP male audience between the ages of 45 and 55, 
would there be the clamor that we see here today? Of course not. 
Everyone assumes that that target market has the intelligence and the 
discretion to make the choice about whether or not to smoke themselves. 
But let the target be a minority group or women who watch "Roseanne" or 
go to tractor pulls and automatically there are those people on the 
anti-smoking side who allege that they are victims and that these 
people do not have the intelligence or the wisdom to mate their own 
decisions about whether or not to smoke. What an insult. The fact is 
the carplairrts do not come from those people who are targeted but from 
anti-smoking zealots who use them to achieve their own agenda." 

Scjott Ward, Hi. D., c omm ented at the Subocranittee on Transportation and 
Hazardous Materials, on March 1, 1990, "One would suppose, to listen to 
seme antismdking advocates, that minorities and women topple like 
bowling pins when exposed to cigarette advertising. In fact, 
minorities and wranen are no more susceptible to cigarette advertising 
than white males." 


11 Rotheriberg, R. "The Stresses in Marketing to Minorities," New York 
Times . March 9, 1990. 


12 

"Researcher Says Ad Bans Net The Way To Discourage Tobacco Use," 
UPI, February 26, 1990. 

13 

Testimony of Alex McMillan before the Subcommittee on 

Transportation and Hazardous Waste, Energy and Commerce 
Committee, March 1, 1990. 


14 

Testimony of Scott Ward, Hi. D., before the Subcommittee on 
Transportation and Hazardous Waste, Energy and Corcmeroe 
Committee, March 1, 1990. 
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- Responding to an accusation that cigarette advertising aimed at 

minorities is discriminatory, Dewitt Helm, president of the Association 
of National Advertisers, stated, "Segmentation is not synonymous with 
discrimination. Segmentation is a positive way to reach a segment of 
the market with information which may be of special interest to it. 
Discrimination denies information to a segment of the adult market 
because the government believes sane people need special, separate 
protection." 


4 . ‘Zoning Laws And Other Regulations Contribute To The Perceived 

Problems. 

The placement of billboards has been heavily regulated since the 
early 1960's, when the Highway Beautification Act, which put restrictions 
on where billboards could be placed along federally funded highways, was 
passed by Congress. According to the Toba c co Merchants Association (TMA) 
there cite more than 500 localities across the country ban all types of 
billboards and hundreds of others have severe restrictions on size, 
placement, etc. These restrictions and zoning laws prohibit the 
placement of billboards in "high rent" districts leaving little choice to 
advertisers tut to select older, heavily travelled and commercial 
neighborhoods. Unfortunately, these areas are also ones where lower 
incane, minority groups are concentrated, which contributes to the 
perception that tobacco billboards cure targeted at inner city minority 
groups. The connection is incidental, not intentional. 


5. *The Advertising Industry Has Already Addressed Any Concerns. 

- In June of 1989, the Outdoor Advertising Association of America (QAAA) 
adopted an industry code of practices relating to the advertising of 
tobacco products on the advertising outdoor medium. The following are 
excerpts from the code: 

- "The QAAA strongly supports the right to advertise lawful products 

and believes that any attempt to restrict Freedom of Speech must 
be considered carefully." 

- "qaaa member ccrrpanies discourage the placement of alcohol and 

tobacco advertisements that may excessively target any specific 
segments of the population." 

- "QAAA member ocmpanies are encouraged to avoid placing alcohol andj^j 

tobacco advertisements op outdoor displays contiguous to 
and plaoes of worship." 


15 

Inman, David, "Are Advertisers Making Big Money by Undermining 

Black Consumers' Health and Values?," The Courier-Journal . March 
17, 1990. 

16 

(Xitdoor Advertising Association of America 
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COUPONING (3/90) 


STATUS 


There are three ways customers can obtain a manufacturer's coupon: 

1. point-of-sale (POS) 

2. through the mail 

3. via print media 

The tobacco industry has two specific procedures to prevent youth from 
obtaining coupons: 

0 For Coupons Obtained At Point-of-Sale Or Via Print Media 

1) Certification of age - On coupons distributed via print media 

or at retail, there is a statement to the effect that the coupon is 
limited to adult smokers . 

2) Re_demption - For redemption of all coupons, the customer 

must meet the legal minimum age requirements for purchase at retail. 
Verification is incumbent on the retailer. 

0 For Coupons Obtained Through The Mail 

1) Certification of age - Anyone obtaining a coupon by mail must 
certify and sign a statement to the effect that they are adults 
before a coupon is sent to them. 

2) Redemption - For redemption of all coupons, the customer 

must meet the legal minimum age requirements for purchase at retail. 
Verification is incumbent on the retailer. 
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SUMMARY ARGUMENTS 


1. Proposals To Ban The Use And Redemption Of Coupons Are Based On 

A Lack Of Understanding Of How The Process Works And What Precautions 
Are Taken To Insure That Minors Do Not Receive The Product. 

As a matter of long-standing policy, the tobacco industry 
discourages those below the legal minimum age from smoking. All 
reasonable and responsible precautions are taken to insure that 
those below the minimum age do not redeem cigarette coupons. 


2. Banning An Industry's Use Of Couponing To Protect Those Who 

Obtain Coupons By Misstating Their Age Is A Perversion Of Justice. 

In the Instances where someone below the legal minimum age does 
obtain a coupon through the mail, it means they have purposely 
misstated their age because they would have had to sign a 
statement which is untrue. Moreover, the ultimate responsibility 
for a minor's behavior rests with their parents, not with private or 
public-sector decision-makers. In fact, in these isolated instances 
where a minor has received a coupon, the industry appreciates and 
encourages contact from parents who say their child fraudulently 
obtained coupons. In these cases, the child's name is removed from 
any future mailings where coupons or other items are available. 


3. There Is No Evidence To Suggest That Coupons Are Used 

Disproportionately By Those Belov The Legal Minimum Age. 
Marketing techniques such as couponing are directed at current 
adult smokers and are designed to encourage brand switching 
or introduce new brands to the smoking public. 


4. Banning The Use Of Couponing By Cigarette Manufacturers Is 

Regulation Of The Worst Kind. It is intrusive, it would not 
address the alleged problem it is supposably designed to affect, 
and in discriminating against one particular legal commodity, 
it sets a dangerous precedent. 
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Advertising Deductibility (3/90) 


STATUS 

Anti-tobacco legislators have proposed reducing or eliminating the tax 
deduction for tobacco product advertising, which is currently 100% of 
advertising expenditures. They believe this is a way to curtail the 
advertising of tobacco products without an outright ban, thereby skirting 
constitutional concerns. It is argued that removing the deductibility of 
advertising expenses will have an effect on the overall consumption of 
cigarettes and other tobacco products. 

Federal Legislation 


Three bills are pending at the federal level: 


o HR412 - WEISS (D NY-17) - "Smoking and Health Advertising Act of 1989" - 
Eliminate tabacoo advertising or promotional expenses as a busi ne ss 
tax deduction unless anti-smoking and arrti-tcbacco counter-advertising 
funding by manufacturer exceeds 5% of original deduction for taxable 
year. 

o HR1544 - STARK (D CA-09) "Internal Revenue Code of 1986, Amendment" - 
Eliminate tcbaoco advertising or promotion expenses as a business tax 
deduction. 

o S. 776 - BRADLEY (D NJ) "Internal Revenue Code of 1986, Amendment" - 

Eliminate tobacco advertising expense as a business tax deduction. 


State legislation 

Prior to 1989, only two states considered legislation relating to advertising 

deductibility, Iowa and Minnesota. In 1990, legislation was introduced in four 

states: 

o California bill A3865, introduced by Rep. Bates (D), would disallow 

deductibility of advertising expenses for alcoholic beverages and tcbaoco 
products for purposes of state income tax. [Pending in cannittee] 

o Florida bill H1631, introduced by Rep. Holland (R) would deny 

state corporate income tax deductibility of expenses for advertising and 
promotional activities for tobacco products and alcoholic beverages. 
[Pending in cannittee; Senate companion bill S1856 was defeated) 

o Iowa bill S7, introduced by Ray Taylor (R) would deny expenses for 

advertising of cigarettes as deductions from state corporate incane tax. 
Would take effect for tax year beginning 1/1 after enactment. [Defeated] 

o Senator Leichter (R-ME) is currently drafting a bill that would disallow 
deduction from state corporate income tax expenses for advertising of 
tobacco products in periodical publications or billboards. 
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SUPWAKJf ARGLMEMS 


1) Tobacco Is A legal Product. 

Proposals to suppress the paid speech of tobacco are discriminatory and 
illegal. Tobacco product advertising is a lawful activity. It is 
conducted in accordance with relevant federal regulations and is entitled 
to the protection all oanmercial speech enjoys. 


2) Advertising Does Not Induce The Public To Stocfce. 

Advertising promotes one brand of a product already used by a consumer over 
another brand. It does not significantly extend overall consumption in 
mature consumer markets. The President's Council of Economic Advisors 
stated, "There is little evidence that advertising results in additional 
smoking." The International Advertising Association r ece ntly nor yh)rt <=*1 a 
five country study that shewed smoking among young people is higher in. many 
places where advertising is banned or restricted than where it is not. 

3) Taxpayers Do Not Subsidize Cigarette Advertising. 

It is perverse logic to assume government is somehow entitled to all 
individual and corporate inacme except that portion that it allows 
taxpayers to retain. To argue that the people of the country subsidize any 
product or group through tax deductions assumes that the government is the 
rightful cwner of the society's wealth. It is the taxpayer who provides 
the government with revenue, not the government which allows the taxpayer 
to retain a portion of inocme to which it would otherwise be entitled. To 
assume otherwise is to assert that all the income in the U. S. is really 
the government's not the taxpayers' who earned it. 

4) S m all Businesses Mould Be Hurt Most And Big Business Helped. 

Limi ting the deductibility of advertising expenses would have a more 
significant negative inpact on smaller businesses than an larger 
businesses. Small firms need advertising to promote new brands over 
established ones. A limitation cn advertising deductibility will make it 
more difficult for new small businesses to obtain a sufficient market 
share. 

5) Consumers Have A Right To Information. 

Eliminating the deductibility of advertising will reduce advertising 
expenditures. The government is effectively influencing consumer choioe 
by restricting the flew of truthful information about a lawful product. 
Using the tax system to control free speech and consumer behavior sets an 
cmincus precedent. Almost all products have sane group who claims they are 
bad and should be suppressed. 


1 


"A Constitutional Analysis of Proposals to Disallow Tax Deductions for 
Tobacco Product Advertising Expenses," Covington & Burling, 1987. 
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6) Economic Impact Is Substantial. 

The net economic inpact of eliminating the deduction was estimated in 
1986 by Wharton Econometric^ to be: 

- an initial job loss of 222,000, amounting to more than 600,000; 

- a cumulative loss in output of $92 billion in 1985 dollars; 

- a cumulative loss in real disposable income per household of $626 

in 1985 dollars 


7) Most Advertising Expenses Are A Part Of Sales. 

Most advertising is designed to generate current sales and revenue, which 
is subject to taxation as ordinary income. Therefore, advertising expenses 
should be deductible as part of the cost of sales. 


2 .... 
'The Macreoeconcmic Costs of Limiting the Deductibility of Advertising 

Expenses," Whartcn Econometric Forecasting Associates, 1986. 
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BIBLIOGRAPHY OF BALANCED ADVERTISING ARTICLES 


Boddevyn, J.J. fi tt Smoking Ads Don't Get People Hooked," The Wall Street 
Journal . November 21, 1986. 

-- questions the role ascribed to advertising and the efficacy imputed 
to an advertising ban. 

Boddevyn, J.J., Tobacco Advertising Bans and Consumption in 16 Countries . 
International Advertising Association, New York, NY, 1986. 

-- Advertising bans have not been followed by decreases in overall 
tobacco consumption. 

Boddevyn, J.J., "Tobacco Advertising in a Free Society," Smoking and 

Society. Toward a More Balanced Assessment . Robert Tollison, ed., D.C. 
Heath and Company, Lexington, Massachusetts, 1986, 

-- Disadvantages of limited advertising and government-controlled 
advertising. 

Boddevyn, Jean J., "Statement and Evidentiary Submission before 

the Legislative Committee of the House of Commons Considering Bill 
C-51 on Behalf of the Canadian Tobacco Manufacturers Council," 

January 20, 1988. 

-- Cigarette advertising in Canada; its effects on teenagers as 
opposed to other elements affecting decisions to smoke. 

Brown, Franklin, "Problem is Poverty, Not Cigarette Ads," The Record . 

June 22, 1986. 

-- Advertising is not killing people. There are far greater problems 
than this. 

Burton, Jack, "Norway Up in Smoke: Cigaret Ad Ban Termed Ineffective," 
Advertising Age . April 14, 1987. 

-- Advertising bans appears to have had little effect on tobacco 
consumption in Norway. 

Calfee, John E. , "The Ghost of Cigarette Advertising Past," Regulation . 
November/December 1986. 

-- Past restrictions on cigarette advertising have never done 
much to restrain cigarette manufacturers, or to improve their 
products, so why continue trying to ban it? 

"Censors at Work," Richmond (VA) Times Dispatch , editorial, March 13, 1987. 

-- Congress has no right to dictate advertising policies to 
the nation's media. 

Children's Research Unit, "Juvenile Smoking Initiation & Advertising," 

London England, March 1989. 

-- Parent's, siblings, and friends appear to be the determining 
factors when children start smoking. 

Cohen, Lloyd R., "A Question of Liberty: Let's Not Ban Cigarette Ads," Chicago 
Tribune . December 23, 1988. 

-- A ban on cigarette advertising would be an assault on the liberty 
of thought and speech. 
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( Advertising » cont, ) 


Cohen, Lloyd, "Ban Cigarette Advertising? A Question of Liberty," The San 
Diego Union . July 13, 1987. 

-- Ban on advertising is inconsistent with fundamental commitments to 
personal autonomy and individual dignity that are the cornerstones 
of our political and economic system. 

Covington & Burling, "A Constitutional Analysis of Proposals to Ban or 
Restrict Tobacco Product Advertising", Washington, D.C. , July 
18, 1986. 

-- re: Legislation discriminating against tobacco product 
advertising and all products. 

Cox, Barry A., "Tobacco Ads: Would a Ban Really Work?" The Washington 
Post . May 28, 1987. 

-- Loss of corporate sponsorship as a result of advertising bans 
is not the best way to stop people from smoking. 

Den Uyl, Douglas J., and Machan, Tibor R. , "Should Cigarette Advertising 
Be Banned?" The Freeman . December, 1987. 

-- re: Basic moral and political values concerning the banning of 
cigarette advertising. 

Dershowitz, Alan, "Censors Worse than Cigarettes," The Boston Herald . 

March 2, 1987. 

-- Government censorship is more dangerous than cigarettes. 

Dow, Steven, "Ban on Tobacco Ads is Wrong Approach," Lansing. Michigan. 

State Journal . April 24, 1987. 

-- Proposed ban on cigarette advertising has serious implications with 
respect to all products that entail apparent health risks. 

Ekelund, Robert B., Jr., "Ban on Tobacco Advertising Will Not Have Desired 
Effect," The Montgomery (AL) Advertiser . June 25, 1987. 

-- "Advertising by tobacco companies does not cause any significant 
problems." 

v "Factors Associated With The Initiation of 'Smoking' In Nine-Year-Old 
Children," Advances in Alcohol and Substances Abuse . Spring 
1986. 

-- Advertising is not a factor in the initiation of smoking’ 
among nine-year-olds. 

"Free Speech is Under Assault," Mobil Advertisement . December, 1988. 

-- If any group or opinion is excluded from the freedom of speech, 
the right to be heard is weakened for all of us. 

Inf otab, Children and Advertising. Report on a Survey . Main Report, Volume I, 
Prepared for The Advertising Association, 1987. 

-- Advertising does not affect initial attempt at smoking for children. 
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( Advertising - cont. ) 


Jaffe, Daniel L., "Strategies of Censorship: Congressional Efforts to 
Suppress Commercial Speech -- the Advertiser Viewpoint," 

Commercial Speech in the Wake of Posadas: The New Confrontation 
Between Advertising and the First Amendment . American Bar 
Association, 1987. 

-- Congress and its attempts at censorship and the impact on the 
advertisers. 

Kmiec, Douglas W., "The Wrong Solution," American Bar Association Journal , 
December 1, 1986. 

-- "We should not be inclined to permit such a drastic restriction of 
our First Amendment freedoms." 

Lyden, Donald P., "Banning Tobacco Advertising Will Not Make Us Healthier," 
Los Angeles Herald Examiner . April 17, 1987. 

-- Until the day that tobacco products are declared illegal, we must 
protect the rights of all citizens - including those of tobacco 
products - to express themselves. 

McDaniel & van Roosmalen, "Peer Group Influence As A Factor In Smoking 
Behavior Of Adolescents." Adolescents . Winter 1989. 

-- Peer groups are crucially important in the initiation of 
youth smoking. 

Mintz, Morton, "Arts Program Publisher Hits Measures to Ban Tobacco 
Ads." The Washington Post . August 12, 1987. 

-- Advertising bans decrease incentives for corporate sponsorship of 
the arts. 


Nelkin, Dorothy, "The Culture of Science Journalism," Selling Sciences 

How the Press Covers Science and Technology . W.H. Freeman, New York. 
-- Controversy over media coverage of cancer and smoking. 

Neuborne, Burt, Free Speech - Free Markets - Free Choice: an essay on 
commercial speech . Association of National Advertisers, Inc., 

1987. 

-- Advertising bans not a hindrance to the tobacco companies. 

Neuborne, Burt, "Free Speech and Consumer Choice," PM Editorial Services, 

1988. 

-- Lack of free advertising limits flow of information to the public. 

Neuborne, Burt, "Testimony Before the Subcommittee on Transportation, 
Tourism and Hazardous Materials of the House Committee on Energy 
and Commerce, April 3, 1987," Commercial Speech in the Wake of 
Posadas: The New Confrontation Between Advertising and the 

First Amendment . American Bar Association, 1987. 

-- Relationship between free speech, consumer sovereignty, and 
political democracy. 
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( Advertising - cont, ) 


Penner, R. G. and William Lilley III, "Impact of Advertising on the 
Competitive Structure of the Media: With a Special Analysis of 
Advertising of Automobiles, Beer, Wine, Tobacco and Liquor," 
Leadership Council on Advertising Issues, 1990. 

*■ A ban on tobacco advertising would have a serious impact on 
the advertising industry. 

RBL Research International, "Children and Advertising: Report on a 
Survey," 1987. 

-- Initiation into smoking is not "triggered" by advertising. 

Spielberger, Charles D., "Psychological Detriments of Smoking Behavior," 
Smoking and Society. Toward a More Balanced Assessment . Robert 
Tollison, ed., D.C. Heath and Company, Lexington, Massachusetts, 
1986. 

-- Relationships and social factors have a greater effect than 
advertising on people's smoking. 

Sucherman, Stuart F., "What IS Commercial Speech and Why You Should 
Care," Commercial Speech in the Wake of Posadas: The New 
Confrontation Between Advertising and the First Amendment . 

American Bar Association, 1987. 

-- Corporate America's free speech rights: public policy issues 
and commercial speech. 

Versfelt, David S., "The View of the Advertising Industry: Truthful 
Advertising for Lawful Products Deserves Full Protection Under 
the First Amendment," Commercial Speech in the Wake of Posadasi 
The New Confrontation Between Advertising and the First 
Amendment . American Bar Association, 1987. 

-- Unconstitutionality of banning ads which are truthful and 
non-deceptive. 

Ward, Scott, Ph.D., "Statement," Commercial Speech in the Wake of 
Posadas: The New Confrontation Between Advertising and the 

First Amendment . American Bar Association, 1987. 

-- Distinction between "new" and "mature" product markets, their 
advertising objectives, and consumer responses to advertising. 

Wattenberg, Ben J., The Good News is the Bad News is Wrong . Simon and 
Schuster, NY, 1984. 

-• Media and the misconstruing of Information which they feed to 
the public. 

Whitman, Douglas, "Advertising Isn't to Blame for Smoking," The Kansas, 
City Star . April 7, 1987. 

-- People would not stop smoking even if cigarette advertising 
were banned. 

Young & Moschis, "Review of Eye Tracking and Recall Study of 

Adolescents Viewing Tobacco Advertisements", January 1990. 

-- Cigarette advertisements receive the least amount of viewing 
time of any major category. 
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SOLID WASTE/PACKAGING LEGISLATION (4/89) 


STATUS 


State and local governments are attempting to solve the ever-growing 
problem of dwindling landfill capacity. From the 1970 r s to 1980, 
nearly a dozen states passed litter control, recycling, and solid 
waste disposal programs funded through a variety of taxes. These 
taxes were assessed on manufacturers, wholesalers, or retailers of 
products deemed to contribute to the litter problem. Most of these 
laws have been repealed or replaced with "bottle bills" requiring 
refundable deposits on containers. 

In 1987, two pew approaches to litter control were devised: Solid 
waste management and the prohibition of certain chemicals in 
packaging materials. Legislation limiting the use of certain 
materials in containers and packaging was introduced in 1987. Bills 
to tax containers and packaging materials, including cigarette 
packaging, were introduced in eight states during 1988. Most, 
however, were given little attention or were amended to limit the 
scope of affected products. Florida enacted a comprehensive solid 
waste law that includes a package tax to be Imposed in 1992 if 
certain recycling goals are not met. Measures limiting the use of 
certain materials in containers and wrappings have been proposed in 
four states but were not considered seriously in 1988. 

Nineteen states have enacted some form of solid waste management 
legislation: Arizona, California, Connecticut, Hawaii, Illinois, 
Louisiana, Maryland, Maine, Michigan, Minnesota, New Hampshire, 
Oklahoma, New Jersey, Ohio, Rhode Island, Tennessee, Virginia, 
Washington, and Wisconsin. 

On the local level, an ordinance in Suffolk County, New York, in 
1988, banned the use of nonbiodegradable plastic bags. A similar 
ordinance was passed in Nassau County, New York. In addition, 
Portland, Oregon, Berkeley, California, and Washington, D.C. have 
passed legislation dealing with the solid waste issue. 

At the federal level in 1988, the Senate Environmental Protection 
Subcommittee of the Committee on Environment and Public Works held 
hearings on the "Waste Minimization and Control Act of 1988." The 
measure would have imposed a fee on virgin materials used for 
packaging of $7 per ton on packaging materials or .07 cents per 
rigid container. Several bills were also introduced in the U.S. 
House of Representatives addressing various elements of the solid 
waste issue. All of these bills died with adjournment. 


-Dl- 


Source: https://www.industrydocuments.ucsf.edu/docs/qhblOOOO 


2023915253 



SUMMARY ARGUMENTS 


1. Restrictions on packaging materials could ban the use of certain 

materials in packaging tobacco products with no feasible 
alternative materials available as substitutes, and with little 
or no environmental benefit. Such restrictions will serve only 
to disrupt and lessen the effectiveness and superiority of the 
current system. In fact, packaging practices developed in the 
last decade have substantially reduced the amount of materials 
entering the waste stream. 

2. Packaging taxes would increase the cost of packaging products 

and result in price increases in tobacco products. Taxing 
packaging materials as a means to fund solid waste programs and 
raise state revenues is unfair because it unfairly targets 
specific products and industries. Furthermore, packaging taxes 
and product bans will not solve or even address the solid waste 
disposal problem. 

3. Biodegradable materials may actually undermine recycling efforts 

since their life spans are shorter. Sanitary landfill studies 
have shown that the biodegradability of certain products is not 
a favorable characteristic because (1) the anaerobic conditions 
of existing landfills impede the degrading process of 
degradable products, and (2) many biodegradable products 
produce dangerous explosive gases and contaminated runoff when 
they eventually decompose in landfills. Furthermore, leachate 
from biodegradable materials can contaminate water tables. 

4. A report on New York by the Public Policy Institute, "Dealing 

with Solid Waste," concludes that it is "far from certain that 
market intervention will provide overall benefits in terms of 
waste disposal" and "New York can effectively manage its solid 
wastes without substantial changes in business and consumer 
behavior.” It recommended more in-depth research to determine 
the long-term social economic costs of solid waste. 

5. The Resource Conservation Committee concluded that a national 

waste generation fee "would have a low project impact on 
material uses, recycling and disposal; would present complex 
administrative problems; and it would be difficult to design a 
system of charges anj exclusions that achieved the theoretical 
goal of tax equity." 


1 


"Dealing With Solid Waste", 


1988. 


The Public Policy Institute, 
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PROPOSITION 65 -- TOXIC ENFORCEMENT ACT (4/89) 


STATUS 


The recent passage of California's Proposition 65, The Safe Drinking 
Water and Toxic Enforcement Act, has introduced an unprecedented 
form of state regulation of consumer products. The Act contains two 
basic provisions: (1) a prohibition against discharging listed 
chemicals into sources of drinking water, and (2) a requirement that 
businesses provide 'clear and reasonable' warning whenever they 
expose a person to a listed chemical. (The Governor of California 
is required to publish a list of chemicals known to cause cancer or 
reproductive toxicity and to update the list periodically.) 
Enforcement is left primarily to the Attorney General's Office, but 
a provision in Prop 65 allows.any interested citizen to sue to 
enforce the Act if the state authorities do not do so after being 
notified of an alleged violation. Citizens who bring suits are 
entitled to 25 percent of the assessed penalties. 

In April 1988, the California list of chemicals was revised to 
include "environmental tobacco smoke" and smokeless tobacco products 
as carcinogens, and "tobacco smoke" as a reproductive toxicant. 
Effective April 1, 1989, all businesses with 10 or more employees 
where tobacco smoke or products are present will be required to post 
signs that read: "Warning: This area contains a chemical known to 
the state to cause cancer or reproductive toxicity." Following 
legal action by state authorities in September 1988, cigar and pipe 
tobacco companies agreed to place Prop 65 warning labels on their 
products. 

Since 1987, legislation modeled after Proposition 65 has been 
proposed in eight states; Hawaii, Illinois, Louisiana, 

Massachusetts, Michigan, Missouri, New York, and Tennessee. In 
1988, a Proposition 65-type initiative petition was readied for 
ballot in Colorado, but was later withdrawn. To date, none of these 
measures have been adopted. 
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SUMMARY ARGUMENTS 


1. Proposition 65 Warnings Are Misleading And Alarm The Public 

About Products That Are Safe. This type of legislation applies 
to thousands of everyday products that are lawfully marketed, 
and has created a massive burden for companies doing business 
in the state. The law exposes businesses to the risk of 
protracted costly litigation, merely to establish that lawfully 
marketed products are safe and do not pose a health problem. 

2. Products Containing Significant Amounts Of Harmful Chemicals Are 

Already Regulated Under Most State Laws Or By Federal 
Government Agencies Including The FDA, The USDA, And The EPA. 
These laws have a long history of supervision by the 
responsible agencies. 

3. This Type Of Legislation Will Result In Regulating Minute 

Amounts Of Chemicals At Enormous Cost, With Little Or No 
Benefit To The Public Health. It constitutes poor public 
policy because it misleads the public, imposes, burdensome and 
costly labeling requirements on industry, and drives up 
consumer prices without any corresponding social benefit. 

4. There Is An Inadequacy Of Scientific Evidence To Support A 

Listing Of Environmental Tobacco Smoke Either As A Carcinogen 
Or As A Reproductive Toxicant. All of the studies implicating 
ETS and alleged health risks have been epidemiological studies. 
The International Agency for Research on Cancer stated, "The 
observations on nonsmokers that have been made so far are 
compatible with an increased risk from passive smoking or an 
absence of risk." In other words, no conclusion can be made. 

5. Companies Seeking To Market A Product On A Nationwide Basis Will 

Face Inconsistent And Conflicting Regulations From State To 
State. Such regulations seriously disrupt interstate commerce 
and serve no useful public purpose. 

6. Proposition 65 Is Based On False Assumptions Concerning Risks. 

Proposition 65 is based on the belief that most carcinogens are 
manmade, thus it is possible to eliminate or limit personal 
exposures to these substances. However, natural carcinogens 
are present in foods such as peanut butter, beer, mushrooms, 
and many vegetables. According to Dr. Bruce Ames, member of 
the Science Advisory Panel for Proposition 65, the number of 
carcinogens produced by cooking is several hundred times 
greater than the amount of carcinogens inhaled by breathing 
severely polluted air. 
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SMOKING CITED AS A "CAUSE" ON DEATH CERTIFICATES (4/89~) 


SUMMARY 

An administrative act, passed by the Oregon Department of Human 
Resources in 1987, requires that a box be placed on the state death 
certificates to indicate whether or not smoking contributed to the 
death. On December 6, 1988, the American Medical Association held a 
conference and issued a public statement urging other states to 
adopt similar provisions. 

In December 1988, Illinois Representative Matijevich prefiled HR 5, 
which would require the state to place on death certificates a box 
asking "Did tobacco use contribute to the death?" Proponents of the 
bill believe that this would allow Illinois to directly account for 
the deaths caused by smoking. On April 1, 1989, Nebraska adopted an 
administrative act requiring that death certificates indicate 
whether or not smoking contributed to the death. Similar legislation 
is pending in Massachusetts, Minnesota, Nebraska, New York, New 
Jersey, and Illinois. 
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SUMMARY ARGUMENTS 


1. Smoking Is Not A Disease. 

Causes of death listed on a death certificate are classified 
and grouped according to the International Classification of 
Disease (ICB). The underlying cause is defined as "a disease or 
injury which initiated the train of morbid events leading 
directly to death." The term is specifically required to 
reflect the diagnostic term, or cause of death. Smoking is not 
listed as a classification. 

2. Smoking Is Neither A Sufficient Or Necessary Cause Of Disease. 

Many factors are associated with the development of disease, 
and smoking has never been demonstrated to be a causal agent of 
disease. Multifactoriality complicates the attribution of risk 
to a particular factor. Even if smoking were a contributory 
factor to illness and premature death, it would be inaccurate 
to place the entire blame on smoking. The Surgeon General's 
1964 report summarized this by stating, "Statistical methods 
cannot establish proof of a causal relationship in an 
association." 

3. Mortality Data Often Contain Errors And Inaccuracies. 

Persistent errors in the diagnosis of cancer as recorded on 
death certificates continue to cast doubt on the validity of 
claimed mortality patterns and trends related to smoking. Death 
certificates are often materially inaccurate and research based 
on them may not be factual. In a recent study, medical 
researchers reviewed autopsy reports and medical records for 
272 patients. They determined the underlying cause of death was 
inaccurately stated on the death certificate in 29% of the 
cases, and is an additional 26% of the cases the death 
certificate and the autopsy report attributed death to a 
different specific disease. Therefore, if smoking is listed as 
a cause for death, the information used in mortality studies 
will become more distorted. 

4. Smoking Would Become A Scapegoat. 

Even though smoking is not a disease, its presence on the death 
certificate would allow doctors to use it as a scapegoat for 
cases where uncertainty exists. They may be moved by emotion 
rather than scientific information or professional judgment in 
determining whether tobacco contributed to death. 


"Surgeon General's Report on Smoking and Health," 1964. 


Kircher, 
Death 


Robert, "The Autopsy as a Measure of Accuracy of the 
Certificate," New England Journal of Medicine, 1985. 
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5. Death Certificates Are Legal, Not Scientific, Documents. 

Dr. Sheldon Sommers, noted pathologist, regards death 
certificates as legal, not scientific documents. "Without an 
autopsy, the information should not be regarded as a scientific 
conclusion. And, by adding more propoganda to it (the dea^h 
certificate), it will no longer have a medical function." 

6. Death Certificates Are Being "Politicized." 

Dr. Zako, Professor at the University of Michigan School of 
Public Health, states "individual rights might be damaged if in 
the future special interest groups wanted to change death 
certificates to contain information about whether such things 
as homosexual activity contributed to the cause of death of an 
AIDS victim." Soon, there will be other demands for detailed 
questions about "diet," which the Surgeon General has 
identified as a contributing^factor in the deaths of nearly 1.4 
million Americans each year. 

7. No Single Factor Is Solely Responsible For A Disease. 

Modern medicine recognizes that the development of disease is 
the result of many factors. These factors include genetic 
makeup, diet, occupation, life-style, physical activity, as 
well as personality. Based on this view, singling out smoking 
as the only contributing'factor is inaccurate and misleading. 
Using this logic, beef should be listed as a contributing 
factor in a death of a heart disease patient because of its 
high cholesterol content; suntan because of the correlation 
between sunlight exposure and cancer; salt and its relationship 
to high blood pressure, etc. 

8. Detection Bias Contributes To The Confusion Between The Actual 

Frequency Of A Disease And The Inaccurate Labeling Of 
Contributing Agents. 

The "apparent increase" of a disease attributed to an agent can 
be explained by the increased medical attention and the number 
of diagnostic tests conducted as a result of hospitalization. 
The increase actually reported is a result of detecting 
"silent" diseases, which are underreported in the general, 
unhospitalized population. The net effect is an increase in the 
frequency of a disease associated with a suspected agent. 
"Investigators get data about the occurrence of diagnoses not 
the occurrence of diseases, and the rates of diagnoses may 
be affected by the bias in the way th| doctors order and deploy 
the available diagnostic technology." To illustrate by 


3 

Council For Tobacco Research 

4 

American Medical Association Newsletter, December 1988. 
^Researchers, Feinstein and Wells, 1974. 
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analogy: are higher crime rates happening because crime is 
really increasing, or are people just reporting it more? Are 
there more homeless people or are they just more visible? 

9. Listing Tobacco On Death Certificates Could Have Disastrous 

Consequences For The Family Of The Deceased. 

Misattribution of the death can deprive survivors of benefits 
to which they are entitled. For those persons who are insured' 
on the basis of representation that they suffer from no 
alcohol, drug, or AIDS-related conditions, a death certificate 
statement that one of these conditions contributed to death 
could result in denial of benefits. Costly and protracted 
litigation could be required to settle the dispute. 

10. By Complicating The Classification Process On Death 
Certificates With "Judgment Calls,* Doctors Will Be Held 
Legally Accountable To Families And Insurance Companies To 
Prove The Exact Cause Of Death Was Accurate. 

Not only will this be impossible, it will substantially 
increase the number of malpractice suits. 

11. Methods Of Researching Causation Need To Be Substantially 
Improved To Produce Trustworthy Scientific Evidence. 

Since the methods of collecting medical data for death 
certificates are not universally accepted, forcing a physician 
to make a judgment can only exacerbate the current problem of 
inconsistent information. An official at the National Center 
For Health Statistics stated, "This might scramble the national 
data more than clarify it and a little more discussion might 
have been useful." 


"Death Forms in 2 States Ask About 
The New York Times . January 27 


Tobacco Use," 
1989. 
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SCIENCE FRAUD (4/89) 


STATUS 


"Publish or perish." In the pressure-cooker world of 
scientific research infiltrated by zealots and public relations 
firms, research fraud and plagiarism are a big problem--and a 
growing one. In a 1986 survey, June Price of UCLA found that 33% of 
scientists polled suspected a colleague of tinkering with or faking 
data. Moreover, more than half of those surveyed said they believe a 
case of fraud would be covered up by university officials. 

The science fraud problem has been so pervasive that within the 
past year several steps have been taken to control it: 


1. In December 1988, the American Medical Association Council 
requested that guidelines be established to prevent 
scientific misconduct. The Council also called for the 
promotion of structured discussions of ethics, the peer 
review process, and the role of the physician investigator. 
( Food Chemical News . January 16, 1989) 

2. In January 1989, the Association of American Universities 
issued new guidelines to "distinguish fraud from the honest 
error and the ambiguities of interpretation that are 
inherent in the scientific process." The members of the 
Association consist of the recipients of more than 60% of 
all National Institutes of Health grants. ( Nature . January 
1989) 

3. On February 13, 1989, a committee of the National Institute 
of Medicine released a report stating, "There is an 
exclusively permissive attitude by institutions to allow 
careless and even fraudulent medical research. Institutions 
fail to detect and correct early deviant behavior primarily 
because of an exclusively permissive research environment 
that tolerates careless practices." The committee made 
sixteen recommendations to correct the problem. ( The New 
York Times . February 14, 1989) 

4. Congressional forces, uncomfortable with the recent fraud 
investigation by the National Institutes of Health (NIH) o 
Nobel Prize Winner David Baltimore, MIT, are planning to 
introduce legislation that would strip the watchdog role 
from the NIH and place responsibility under a new 
office. Scientific Integrity and Review. According to a 
Congressional aide, "the system clearly exhibits the 
appearance of the proverbial 'fox guarding the chickens,'" 
referring to the present dual role of the NIH as both 
funding source and watchdog. 
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SUMMARY ARGUMENTS 


1. The Problem Is Endemic. 

It is not a case of a few bad apples, but one of a system gone 
wrong. As Dr. Robert G. Petersdorf, Dean of the School of 
Medicine and Vice Chancellor for Health Sciences at the 
University of California at San Diego, said, "Science in 1989 
is too competitive, too big, too entrepreneurial, and bent too 
much on winning." Princeton University's Patricia Woolf added 
that fraud is found at the best universities. "Where research 
excellence is emphasized and where professors publish 
considerably more papers than is the norm ...[many of those 
caught cheating were publishing] at a pathological rate." 

2. Public Funds Are At Stake. 

Dr. William F. Raub of the National Institutes of Health, which 
finances most of the nation's biomedical research, said that 
his federal office gets about two complaints a month. Raub 
noted that "each one of these is threatening to the integrity 
of science." 

3. Fraud Refocuses Society's Attention On The Negative Side of 

Science. 

Fraud in science not only leads to wasted time and money, but 
also to diminished respect for the quality of research in 
general. Fraud can cause harm to patients whose treatments are 
based on faulty information. "In an era when America appears 
to be losing its competitive edge in science and, indeed, is 
falling behind, the prestige of science as a profession is at 
an all-time low." ( Chicago Tribune . November 15, 1988) 


IMPACT 

Although the extent of scientific dogma that is based on 
fraudulent or lax standards is unknown, the fact that the integrity 
of science is being questioned by Congress, by university 
associations, as well as scientists themselves is a cause for 
concern. Some recent publications about the alleged health effects 
of ETS on nonsmokers are, at the very least, candidates for a debate 
on lax scientific standards. Since some scientific results are 
questionable, it should be necessary to verify the validity of these 
studies before initiation of a legislative solution. 

John C. Bailer, former editor of The Journal of the National 
Cancer Institute , said many scientists distort data that contradict 
their theories or use improper statistical methods that will give 
them the most favorable result. Bailer reported that some 
researchers do repeated experiments until they finally get their 
desired result, possibly by chance. Then, Bailer said, they report 
only that result. 
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SOCIAL ISSUES 


Source: https://www.industrydocuments.ucsf.edu/docs/qhblOOOO 



PURPORTED SOCIAL/HEALTH-CARE COSTS ATTRIBUTABLE TO SMOKING (A/89) 


"Nonsmokers Do Not Pay An Economic Price For Smoking." 

The New York Times 
(editorial, 3/13/89) 


STATUS 


Anti-smokers define "social cost" as the cost of an activity to_ 
the c onsumer, plus the sum of_ttve value of^he_conse(ju£i^^ 
activTty jrh^x^e^ s^ ftH^e costs^ orne^bS^the consumer which accrue 
to everyone els e. One of their prominent accusations is that ~ 
smoking ^"^osts society billions of dollars each year." This charge 
is hurled about wildly with figures ranging from $49 billion to $100 '5./C 
billion. All the social cost figures associated with smoking appear 
to originate in a 1978 article by Bryan Luce and Stuart Schweitzer 
(two health-care economists), "The Economic Cost of Smoking Induced 
Illness," published by the U.S. National Institute on Drug Abuse. 

To calculate the health-care costs, Luce/Schweitzer took a 1976 
study by Cooper and Rice which estimated the direct (medical care) 
and indirect (productivity loss due to death or incapacitation) 
costs in 1972 of 16 major diagnostic categories without regard to 
cause . Luce/Schweitzer took a second 1976 study by Boden that 
estimated "the percentage of major disease categories due to 
environmental problems, including smoking." They multiplied the 
Cooper/Rice figures by the Boden percentages for smoking and then 
adjusted the dollar figures by the change in the Consumer Price 
Index (CPI) since 1972. In addition, Luce/Schweitzer added the 
retail dollars spent on tobacco products ($15.7 billion in 1975) to 
produce a grand total cost of smoking of $41.5 billion. 

Every "new" social cost estimate has been derived by 
multiplying the Luce/Schweitzer figures by the rate of inflation. 

Since the CPI had almost doubled between 1978 and 1985, so, too, 
have the cost estimates for smoking. In 1985, the Office of 
Technology Assessment did a paper titled "Smoking-Related Deaths and 
Financial Costs," which incorporated various studies and produced a 
"new" estimate of $65 billion. 

Year Source of "New" Estimate Costs in Billions 

1978 Luce/Schweitzer $25.9 

1983 Warner $49 

1985 Office of Technology Assessment $39-95 

Seeing how the social cost issue developed, it's also easy to 
see how it has spread: federal, state, and local cigarette excise 
tax bills are proposed and passed with the ostensible goal of making 
smokers shoulder more of the burden of the alleged social cost of 
smoking. Businesses, believing they will increase productivity and 
limit Insurance and health care costs, are prohibiting and even 
banning smoking at an accelerating rate. 
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SUMMARY ARGUMENT 


1. Taken To Its Logical Conclusion, The Social Cost Theory 
Can Be Used to Justify All Manner of Government 
Intervention In Private Business And Individual Behavior. 
The most germane example is illustrated by current medical 
care and national health insurance systems which do not 
require users to pay according to the amount of health 
care received. Adoption of the social cost approach to 
healthcare would in contrast demand that people requiring 
more medical assistance, such as diabetics or those with 
kidney ailments, be taxed more heavily to pay for their 
own care. This would justify government getting involved 
and create a premise for future intervention. 

2. There Is No Legal Basis For Legislating (in either public 
or private policy) On Social Cost Grounds. No court has 
upheld the social cost argument as a viable legal theory. 
In fact, in June, the Commissioner of the Minnesota 
Department of Human Rights found that DCA Inc.'s policy of 
hiring only nonsmokers, on the basis that smokers are more 
likely to become disabled or ill, was in violation of the 
state's Human Rights Act. 

3. Medical Risks Are Associated With All Sorts Of Personal 
Behavior. Should those who don't exercise pay more taxes? 
A recent government study estimates that obesity costs 
society approximately $27 billion a year. Should those 
who take a vacation by car pay more taxes? The government 
estimates these vacations cost society $114 billion a 
year, not including road repairs. What about those who 
pay for medical services but don't use them? Should they 
receive tax rebates? It is a fact that lower income 
groups impose a relatively heavier burden on the health 
insurance system than higher income groups because of 
greater reliance on the public healthcare system. Should 
the government then increase taxes on the poor? 

4. Inappropriate Causal Attributions Of Diseases To Smoking. 
Many factors are associated with the development of 
disease, and smoking has never been demonstrated to be a 
causal agent of disease. Multifactoriality complicates 
the attribution of risk to a particular factor. Even if 
smoking were a contributory factor to illness and 
premature death, it would be quite inaccurate to attribute 
to smoking the whole of the associated costs. 
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5. 


There Is False Counting. A study by Dr. Robert Kircher, 
published in the New England Journal of Medicine , 
analyzed the methodology for calculating mortality figures 
and concluded that "the underlying cause of death was 
inaccurately stated on the death certificate in 29% of the 
cases." 

6. The Largest Component Of Social Cost Estimates Comes From 
The Indirect Costs Associated With Smoking. These costs 
are virtually always derived from lost productivity 
estimates. No solid data exist linking smoking to 
decreased productivity. Indeed, one study found that 
"people who smoke tend to be more productive than those 
who do not." A Swiss study found that reported 
differences in absence from work between smokers and 
nonsmokers disappeared when social class was considered. 

Moreover, a recent survey by the Bureau of National 
Affairs showed that 3% of those companies that banned 
smoking reported a decrease in productivity after 
implementing a no-smoking policy, and th^ vast majority, 
89%, reported no effect on productivity. 

7. These Alleged Social Costs Would Be Borne By Smokers 
Themselves. The New York Times . March 13, 1989, 
reported, "Nonsmokers do not pay an economic price 

for smoking." And even if one insists on believing in a 
relationship between smoking and decreased productivity, 
lost production is a private . not a social cost. To count 
this cost also as a social cost would be to count the same 
amount twi^e, thus grossly Inflating the "social cost" 
estimates. Robert Tollison, Director of the Center for 
Study of Public Choice at George Mason University, states, 
"When any worker, for whatever reason, is less productive 
than another, that worker is going to earn less and not be 
promoted. Society doesn't.pay the cost of that worker's 
low productivity, the worker does, by earning less 
money." 


Kircher, Robert, "The Autopsy as a Measure of Accuracy 
of the Death Certificate," New England Journal of 
Medicine . 1985. 

Where There's Smoke: Problems and Policies Concerning 
Smoking in the Workplace," Bureau of National 
Affairs, 1987. 

"Safer Cigarettes", The New York Times . March 13, 

1989. 

Tollison, Robert, ed., Smoking and Society. Toward A 
More Balanced Assessment . D.C. Heath and Company, 
Lexington, Massachusetts, 1986. 
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8. On March 17, 1989, The New York Times reported the 
findings of a Journal of American Medical Association 
(JAMA) study stating, "Taxes on^cigarettes cover the costs 
imposed on society by smoking." 

9. Most Current Social Economic Analyses Serve Political 
Rather Than Economic Ends. A 1985 study by the Office of 
Technology Assessment (OTA) is frequently cited by 

anti-smokers to justify increased legislation. 

Independent researchers dispute their conclusions, noting 
that the basis of the report is inconclusive, contains 
inaccuracies, and relies on incorrect assumptions. For 
example, some noted that the OTA confused "private costs" 
with "social costs," gnd ignored other considerations, 
such as demographics. 

10. No Attempt Made To Offset Alleged Costs By The Economic 
Benefits Generated By The Tobacco Industry. Over 2.3 
million jobs are generated by the industry and by 
expenditures on tobacco products. The industry 
contributes over $82 billion per year to the U.S. GNP, and 
generates $45 billion in wages. Federal, state, and local 
governments collect over $10 billion per year in cigarette 
taxes, and an additional $20 bil^ign in other tax revenues 
related to the tobacco industry. ’ 


"Taxes Fail to Cover Drinking's Costs, Study Finds," 

The New York Times . March 17, 1989. 

6 "Smoking Related Deaths and Financial Costs," Office of 

Technology Assessment, 1985. 

7 The Tax Burden on Tobacco, Tobacco Institute, 1989 

8 "The Economic Impact of the Tobacco Industry on the 

United States," Chase Econometrics 
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SOCIAL ACCEPTABILITY (4/89) 


STATUS 


When science reports, and the mass media publicize, arcane and 
remote risks, the public comes to focus on each. The government 
then responds with legislation, regulation, and research funds, 
which reinforce the public perception of the risk's significance. 

The inability to disaggregate and weigh risk factors precisely, 
contributes to the pervasive sense of being at risk. Whole groups 
of people whose practices arouse risk fears are ostracized. Some 
members of the public label boundaries ("don't pollute my 
airspace"), they demand segregation based on their risk perceptions 
("no smoking section, please"), and they torment those who don't 
share their risk perceptions ("you'll die if you don't stop smoking, 
start exercising, stop eating red meat..."). 

This growth in risk consciousness is largely a product of modern 
society's success in reducing serious risk. The very risks upon 
which so much attention is focused are those which, even if 
eliminated, would not significantly improve life expectancy. 

"The airwaves, the printed page and public lectures bombard us 
constantly with apprehensions and fears about our well-being. 

Almost everywhere you turn you find the once-conservative medical 
profession creating demands and huckstering claims, that were, only 
so recently, not only unethical butt unthinkable.” ( Washington Post . 
4/17/88) 

The Wall Street Journal (3/17/89) concludes: 

"The witchcraft tales have been drummed into the American 
psyche these past twenty years principally by environmental 
groups flogging issue after issue as threatening America with 
an Apocalypse of cancer and disease." 

The Economist (6/18/88) sums up the issue: 

"A remote beach on the Bahamas is probably a better bet than 
Wall Street if you want to avoid a way of life that is likely 
to fell you with a heart attack. On the other hand, if you do 
succumb on a Bahamian beach, you are less likely to be 
resuscitated promptly than if you had keeled over in 
Manhattan." 

Maybe public policy would be better served if the public were given 
a chance to think rather than reasons to panic. 
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SUMMARY ARGUMENTS 


1. In lawmaking bodies, the opportunity for media attention offered 
by the smoking issue is difficult for some legislators to 
resist: 


State and Local Smoking-Restriction Bills 



1980 

1981 

1982 

1983 

1984 

1985 

1986 

1987 

1988 

Debated 

149 

165 

165 

206 

289 

374 

395 

492 

411 

Enacted 

33 

45 

46 

67 

69 

140 

156 

197 

130 


Source: The Tobacco Institute 

Smoking is perceived as a health risk to nonsmokers. Therefore, 
the modern anti-smoking crusaders are satisfied only 
by driving smokers from society. For all their moralizing they 
care little about the smoker, but much about themselves. Thus, 
the anti-smoking movement is fundamentally immoral and elitist. 

2. Environmental advocates and consumer movements have encouraged 

Americans to search for the impossible: a risk-free society. 
Without risks, life would nqt be worth living. Aaron 
Wildauski, a professor of political science at the 
University of California at Berkeley, and the author of 
"Searching For Safety," contended that since all innovation 
requires risk, a search for absolute safety would inevitably 
impede both economic and scientific progress. 

3. Businesses tend to accommodate "life-style" wishes of 

vocal employees if for no other reason than to avoid lawsuits. 
Indeed, the litigious character of post-1970 American society 
has contributed to the declining social acceptability of 
smoking. Legal actions create an economic incentive for 
business to proscribe personal activities that are perceived to 
be harmful to health and potential grounds for lawsuits or 
disability claims. 

4. Most risk assessments are judged as political questions, not 

abstract theoretical matters, in which power and economic 
interests can matter as much as science and calculations. 

5. As social acceptability is redefined according to risk 

perception, and virtually everything contains some level of 
risk, more and more activities become socially suspect. For 
example, experts claim natural is better, yet natural foods 
contain toxins, mutagens, and carcinogens. If no level of risk 
can be tolerated, then the serious risks and the real problems 
become obscured: the ozone, water/air pollution, solid waste, 
hazardous waste, the "greenhouse effect," etc. In cases of 
minute danger, it is time to reevaluate the saying, "Better to 
be safe than sorry." 
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CLAIMS OF "AEPICITCN" 


STATO5 

The U.S. Surgecn General's Report, "The Health Consequences of Smoking: 
Nicotine Addiction", was released in May 1988. This report "examined the 
scientific evidence that cigarettes and other forms of tobacco are addicting." 

The report made several "conclusions": 

- Tobacco products, including cigarettes, are "addictive". 

- Many smokers have difficulty in quitting, due in large part to the 

"addicting" properties of nicotine, which the Surgeon 
General's report claims are in all tobacco products. 

- According to the report, the process which determines tobacco 

"addiction" is similar to that which determines addiction to 
other drugs such as heroin and cocaine. 
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SCMKRY ARGUMENTS 


1. Numerous Experts Have Argued That The Evidence labeling Tobacco As 
An "Addiction" Is Scientifically Inconclusive. 

— The 1988 Surgeon General's report used the argument-by-analogy philosophy 
to define tobaoco as an "addiction". Dr. David Warburton, a contributor 
to the Surgeon General's 1988 Report, who was unhappy with the editorial 
changes made to his paper on addiction, summarized Dr. Kocp's effort as 
follows: 

" [TJhe Surgeon General has ignored the discrepancies in his 
enthusiasm to find criteria to compare nicotine use with heroin and 
cocaine use...." x 


"Hcwever, many aspects of nicotine use, in its most cannon farm 
of cigarette smoking, contradict his argument by analogy that 
nicotine use is the same as heroin use or cocaine use. 

He also states: 

"Of course, nicotine use can be called an 'addiction'; someone like 
the Surgeon General, just has to say that it is.. .However, the most 
important measure for a scientific claim is experimental 
verification, not political pronouncements, however masterful." 


S. Schachter, an American Researcher, writing in a research monograph 
of the U. S. National Institute on Drug Abuse (NIDA) concedes: 

"Host of us who do research on smoking have at seme time chanpioned 
the hypothesis that cigarette smoking, with nicotine as the active 
agent, is an addiction. Sometimes, however, it is difficult to 
figure cut why that conviction is so strong. The data supporting the 
propo s ition are not particularly good,* in fact, looked at with a 
ruthless eye, they are rather flimsy." 


■Hfarturtcn, D. M. "Is Nicotine Use An Addiction?," The Psychologist . 
April 1989, (pp. 166-169). 

2 

Ibid, p. 169. 

3 Ibid, p. 169. 

4 Schachter, S., "Regulation, Withdrawal, and Nicotine Addiction", in 
Krasnegor, N.A. (ed.) Cigarette Smoking As A Dependence Process . 
NJXA, (January 1979) op. cit. p. 123. 
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Michael Russell of the U.K. Addiction Research Unit, a firm believer that 
people smoke "to absorb nicotine," nevertheless states: 

"If we oculd prove that niootine is what smokers seek, we oculd be 
confident ... Unfortunately this is not the case and we cannot escape 
the nagging fact that powerful addictive syndromes occur where 
pharmacological factors clearly play no part. One does net have to 
look far for examples such as gambling, nail-biting, and the desire 
for sweet tastes or high-fat and high-cholesterol foods." 

A diverse group of U. S. experts interested in health education and 
smoking cessation examined the question of whether cigarette smoking is 
an "addiction" or a "habit". On "addiction," they state: 


"Addiction is difficult to define, even in seemingly objective and 
clear psychological terms... There is a significant amount of 
d i s ag reement in the existing literature as to just what precisely 
constitutes psychological addiction."® 

They conclude: 

"The.answer to the question of whether cigarette smoking involves 
physical addiction or merely a tenacious psychological habit remains, 
at this tune, in the realm of academic opinion and debate. Based on 
a c cu m ul at ed evidence, it cannot be stated objectively, and without 
valid di s se n t, that cigarette sacking is physically addictive. As 
previously stated, the majority of the investigators in the field 
hold the belief that cigarette smoking is a habit." 

"[N]early half of all living adults who ever smoked have quit." 8 

About 41 million Americans have successfully quit smoking, approximately 
90 percent of than without the add of any smoking cessation program. 

In testimony before the U. S. House of Representatives, Dr. T. Blau, 
Psychologist, stated: 

"It has been reported that many smokers are able to refrain from 
smoking for relatively long periods of time for practical, safety or 


S Russell, M. A.H., Tobacco Dependence: Is nicotine rewarding or 
adversive?, in Krasnegor, N. A. (ed.). Cigarette Smoking as a 
Depe n de n c e Process (January 1979) National Institute on Drug Abuse 
Research Monograph 23 (pp. 100-101). 

6 Glover, E. D., et al. "Cigarette Smoking: Addiction and/or Habit?", 
Health Values: Achieving High Level Wellness, April/March 1982 6: 
(pp. 26-30). 

7 Ibid, p. 30 

8 

"Executive Summary - The Health Consequences of Cigarette Smoking: 25 
Years of Progress," Report of the U. S. Surgeon General, 1989, p. 11 

9 

"The Health Consequences of Cigarette Smoking: Nicotine Addictions," 
Report of the U. S. Surgeon General, May 1988, p. 466. 
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religious reasons and to do so without apparent discanfort. Sane 
examples are coed, miners who may not smoke at the pitface, Orthodox 
Jews who give up smoking at sundown on Friday and cease smoking until 
sundown on Saturday, and so forth^ Q Such behavior does not fit 
conventional views of addiction." 

— Alan Marsh, U. K. Office of Population Censuses and Surveys, introduces 
his article reporting on research into the psychology of smoking and not 
smoking with the following observations: 

"[T]he accelerating fall in smoking prevalence, well documented in 
Britain, Europe and North America, is not expla in ed by the accept^ 
theory of the psychology of smoking, namely nicotine dependence." 

He also states: 

"[T]he dependence view of smoking contributes nothing to an 
explanation of why one in five of those smoking ten years ago no 
longer do so. It is not open to us to believe that the pc*gr of 
nicotine to produce dependence has mysteriously lesse n ed." 

3. Unlike drug use, the reported changes after smoking abstinence differ 
widely from one individual to another. 

— Smoking does not iwpair reasoning, memory and judgment as hard drugs do. 
Cigarette smoking does not dominate a whole lifestyle as heroin does. 

The APA observes that for nicotine: 

"In any given case it is difficult to distinguish a withdrawal 
effect from the emergence of psychological traits that were 
suppressed, controlled or altered by the effects of nicotine or from 
a behavioral.reaction (e.g., frustration) to the loss of a 
reinforoer." 

The APA Manual also admits: 

"Since nicotine, unlike alcohol, rarely causes any clinically 
significant state of intoxication, there is no inpairment in social 
oar occupational functioning as an inmediate and direct consequence of 
its use." 


10 Blau, T., p. 487. 

^Marsh, A. "Smoking: Habit or Choice?," Population Trends (1984) 
pp. 14-20. 

•^Ibid, p. 15. 

^Diagnostic and Statistical Manual of Mental Disorders (DSM-III-R), 
American Psychiatric Press, 1988, p. 150. 

^Diagnostic and Statistical Manual of Mental Disorders, p. 182. 
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